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FULL “BENCH. 


© Before Sir Arthur ‘Trevor Harries, Kt:,' Chiéf ‘Justice 
Mr. ^ Justice G. N. Das and: Mr. Justice 
| 8. N. Banerjee. i 


BANSI AND OTHERS 
l U . ON EG CIVIL. 


GOVERNOR-GENERAL- of INDIA iv COUNCIL.* 





1951. 
Indian’ Railways Act—Notice under Section 77—Whether forms a part of the A 
“cause of action under Section 18 (a) of the:Présidency-Small Causes Court ^ August, 20. 
Act—Meaning of the expression ‘ Causc`of Action’ under Section 18, (a) 
of the Presidency Small Causes Court Act—Whether nolice under Section 
77 cán be waivėd. 


‘ 


The giving of a notice of claim under Saon 77 of the Indian Railways 
Act is not a condition precedent to the institution ve the suit. 


The service òf notice of claim under Section 77 vot. the Indian Railways 
Act is intended for the benefit and protection of the Railway Administration 
and” may, therefore, be waived., Such waiver must be made in the suit for 
refurid’ and. ‘compensation and cannot be prior thereto. 


The service of.a notice under Section 77 of the Indian Railways Act is 
not a part of thc plaintiff's cause of action within the Section 18 (a) of the 
Presidency Small Cases ‘Court Act. 


r 


Dominion of India v. dégadish Piasad Pannalal (1) and Dominion of 
India v Gopal. Chandra Tapadar (2) dissented from and overruled. 


Full Bench Reference by Mr. Justice R. P. ‘Mookerjee and 
Mr. Justice J. P. Mitter. 


The material facts will appear from the judgments. ' 
Balai Chand Mukherjee for the "Plaintiffs. 


* * Full Bench Reference ‘No. 1 of i951, arising out of Reference No. 2 of 
. 1948 made under Section 69 of the Presidency Small Cause Courts Act. 


^ (0) (949 84-C.L.J. 175. = 
(3) * (1950) 56 CW.N. 113. l 


A, 


- 


a 3 THE CÁLCUTTA LAW MORES 


Defendant. 


~ 


The Jidemens of. the ‘Court’ were as follows: — 


NU N. Das, 
follows: —: 


“Ten different suits were’ instituted in‘tHe Court: of ‘Small 
. Causes, Calcutta; for recovery of compensation for | loss of certain .. 
"goods consigned for carriage from stations on the North Western 
allway to Howrah; a ‘station on the East Indian Railway. 

In the plaint it was, iaa that a, part, of the cause of action 
arose within the jutisdiction of the’ "Court; as the notices of claim 
under section 77. of the Indian. “Railways: Act ‘were issued from 
. Calcutta ` and. were.-served: on the’ 15t- defendant, East PUR 
Railway, i in Calcutta. within the fufisdiction of the CODE 
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* Atul: Glad Gupta anid Bhabesh Narajan, Bose for the 


The defendants i in these | suits were described a as follows: — 


. (1) ovis babat 4 for Tadia ` in. Council Pepieienng | 


at Indiam Railway, - 


(2 ^f Gaven Genea for India in Council: “representing : 


sore "Western rum. 


By ‘consent of ` parties, the” above 10 suits were died to be. 


heard together. 


By am order, dated 19th December, 194, the ne trial 


tor 


. Judge decreed thé süits. 


In overruling, the ‘plea as to” want of jurisdiction óf the 
Court, the.learned Judge. observed that the corisignment forms' 
one cause of action and as the Court’ has jurisdiction over the 
East Indian Railway, the suits are maintainable in the Court of 
Small Causes, Calcutta, under section 18 of the pou Small 


“Cause Courts Act, 1882. 
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. A common defence to these. suits. inter alia was | that the 
Court as no udinen to Ad the suits. j 
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VoL. 894. s cC EGH COURT. | ^c i 


In'each of the suits the diodai filed applications for a 


“new trial under section ` ae of the Piesidency Small Cause Courts 


Act, 1883. , 

The aplicatioris came üp for hewn before the learned 
Chief Judge and the trial Judge. As the learned Judges enter- 
tained reasonable doubt, as-to the, interpretation of section 18 (c) 
of the’ Presidency. Small Cause Courts Act, 1882, they made a re- 
ference to this Court, under. section 69 of the Presidency Small 
Cause Courts Act; i883, for, the opinion of this Court on the 
question “ whether on the facts of these cases, this Court has 
jurisdictiorf to try the suits so far as the North-Western Railway 
is concerned.” . l o 


s "phe Jeatned Junges recorded their opinion. as follows: — 


In the premises we are of opinion;that this Court has 
_» jurisdiction to try the suits against the defendant 
. Governor-General in Council representing North- 
_ Western Railway under section 18 (c), Presidency 
: Small Cause Courts Act.” g 
The learned Judges reserved judgment in the applications 
for new trial pens: ee of the ein of this Court. 


vote 
Fa 


"The DAA to this Coit. was ; numbered ; as Reference 
No. 2:0f 1948.: n 


‘The reference! was heard br their Lori Mookere add 
Ja P. „Mitter JJ.. 2- - 


By their order, dated 22nd March, 1951, their Lordships 
referred the following quae to'a Full Bench for decision: — 


eo cadis 
“whether service, ‘of notice under section 77 of the Indian 


B Railways. Act. is. part ‘of the: plaintiff's cause of 
s action." 


Ta the referring order, their Lordships held that— 


"e (a) There 'was‘‘only one ‘defendant, viz., , the: Governor- 
. General in Council and the learned Judge of the 
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.Small Cause Court were wrong in presuming that 
s there were two defendants representing the two 
railway administrations. E 


(2) The Governor-General in Council representing the 
two railway administrations could not be said to 
have actually or voluntarily resided or carried on 
business or personally worked for gain within the 
jurisdiction of the Small Cause Court even though 
the Head Office of the East Indian Railway adminis- 
tration was within such jurisdiction. 


(3) On the point as to whether service of notice under 
section. 77 of the Indian Railways Act on a place 
. within the jurisdiction of the Court is part of the | 
plaintiff's cause of action and attracts section 18(a) 
of the Presidency Small Cause Courts Act, 1883, 
- they differed from the Bench decision of this Court’ 
, inthe case of Dominion of India v. Gopal Chandra 
Tapadar (1). The learned. referring Judges gave 

their unreserved opinion on the question whether 

sectioh 18(c) of the Presidency Small Cause Courts 

Act was applicable or not, and as such answered 

the question of ‘interpretation of section 18(c) on 

which the reference was made to this Court by the 
learned Judges of Hie Small Cause Court, Calcutta. 


It also appears that leave of the Small Cause Court was given 
. only under section 18(c) and not under, section 18(a) of the 
Presidency Small.Càüse Courts Act, 1882. In these circumstances 
there might have been room for argument that the reference to, 
the Full Bench was unnecessary. 


` Mr.. “Capa: learned Counsel for the defendant, however, 
waived the above irregularity in the proceedings and invited us 
to give our opinion on the point referred to the’Full Bench by 
their Lordships Mookerjee and-J. P. Mitter, JJ: T6 4 x 


I shall preface my discussion by referring to the material 
provisions of the Presidency Small Cause Courts-Act, 1882, which 
deal with the jurisdiction jof.the- Court of Small Causes, Calcutta. 

(1) |, (1950). 55, C. W.N. 113. 


Eng IN 


z 


Vor. $o o0 BERE, 2.000). E 


“Section, a of the Presidency Small,Cause Courts, Act, 1882, Grv. 


defines t the; local limits o£ the jurisdiction of the Calcutta. Small ib 7 


Cause Court.: "at de A PE A g : EE 
M ake qr MIU a re - Bansi and others 
‘Section 18 ponde that subject to the provisions. of section v. 


16, the Calcutta Small Cause Court shall be competent to enter- Governor-General 
„tain and Y pum suits ori a ‘civil nature— ' : of India in 
i , "S s Council. 
G) wheri: the amount or value of the subject matter of the G. N. Das, J. 
süit does not exceed a sum of Rs. 2 7000; Zu 
komo box. ut Var 
» eee cause Nm arisen either wholly or 
, in, part, within.the local. limits of the jurisdiction 
„of the. Small Cause Court,: and the leave of the 
Gourt has, for, reasons to-be recorded: by it, in writ- 
ing, been given before the institution.of the suit; or. R 
^ A et 


_ - (b) where all the defendants at the time of the institution 

' -tu Obthe suit, actually and»voluntarily reside, or carry: 
‘on: business or ee, -work for. gain, within such 

os. “local limits; or * ; 


POE 


(c) where-any of the défendants at the time of the insti- - 
tution of the suit, actually and voluntarily reside, 
or carry, on! business.or personally work for -gain,. . 
within, such local:limits,.and: the leave of ‘the 
Court has been given before thc institution of. the 
` suit, Or. the defefidants who do not réside, carry , 
on business, or personally, work for gain, as, afore- 
“said, acquiesce in such institution. ‘The proviso to 
; ' the section and the explanations appended thereto 
PX E “are not material for the purposes, of the present , 
Case. : 


Ue ELM se 
. Section 1b: deis with the. natüre of the guibjectan matter ob the 
suits-and-nééd. not be quoted,.as they are not relevant. .. It.is not 
disputed: that^the: Calcutta: Small Cause: Court: cam: try..a ‘suit .of 
.the present, description... Itiis also.no ‘longer disputed that the 
present.cases do:not:come within:section 18(b):or (c); The:only: 
question is whether the Calcutta: Small iCause: Courts has juris- 
diction on the ground that.a. part of the cause. ‘of action arose 
within the Juridiction of the Calcutta Sali Cause C Court. 
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.'* THe only part of the cause of action which it is suggested, 


` arose within the jurisdiction ol the Small Cause Court, Calcutta, 


is that notice of claim under section 77 of the Indian Railways 
Act was served on the 1st genaai East Indian EEan within 
jurisdiction. , E 


If this question is answered in the affirmative then under 
section 18(a) of the Presidency Small Cause Courts Act, 1882, the’ ` 
Small: Cause Court, Calcutta, will have jurisdiction to try the 
suits. If the question is answered in the negative, the Calcutta 
Small Cause Court will have no jurisdiction to try the suits. 


- The expression cause of action has not been defined in any 
statute. It has been variously. defined in various cases. I shall 
refer'to the cases which were cited before us or are referred to 
in the judgment of this Court in Dominion of India v Gopal 
Chandra Tapadar (1). 


,in Cooke v. Gil (2), Brett J. observed : — 


E Cause of action ' has been held Bom the dirtiest time to 
-© . -` mean every fact which is material 'to be proved to 
entitle the plaintiff to succeed, every fact which the 

defendant would have a right to traverse. y 


; In that case, the accepted position was that in order to give. 
the. Lord Mayor's Court jurisdiction, the cause of action must 
arise and the garnishee must reside within the City. 


The action” was brought against the defendants as the 
drawers atid endorsers of several bills of ‘exchange. It was 
pointed out that to maintain the action it would be necessary to 
prove that the defendants drew and endorsed the bills, that they 
were presented to the drawees for acceptance, that accptance 
was refused, and that defendants had notice of such refusal. It 
appeared that the bills were drawn in America, that probably the 
endorsement .and delivery took place in America, that they 
were to be presented for acceptance in London. Hence some 
material fact arose in America, and some in London. In these 
circumstances ‘Brett J. held. that "the jurisdiction to issue an 
attachment does ‘not exist unless every fact material to establish 
a cause of action: accrued Ahi the City." 


{À (1950) 55 C.W.N. fig. 
(3) (1878) L:R!!8 C.P. 107 (116). 


$c 
NEM 


Vor. 291 , HIGH Court. 


In Read v. Brown (1), Lord Esher MR. .repelled the con- 
tention that the definition of the expression “cause of action” 
in Cooke v. Gill (2), was too broad, and stated the real meaning 
. of ihe expression to be " every fact which it would be necessary 
for the plaintiff to prove, if traversed, in order’ to support his 


„Tight to the judgment of the Court. It does not comprise every: 


piece of evidence which is necessary to prove each fact, but 
every fact which. is wen to be proved.". In the same 
‘same case Fry' L.J. observed: “ everything which, if' not proved, 
gives the defendant an immediate FERE to’ “judgment, must be 
pan o the cause. of action’ d (p. 138): RAET Kia 


$ , te ayo 3 « » fo tare spes t 


‘The above case arose out of an action’in the Mayor's Court, 
brought by the plaintiff as assignee of a Hebt alleged: to be due in 
. Tespect.of the price of goods sold and delivered to the defendant 
by the assignee. The sale ahd delivery had taken place without 
the City'of London. ‘It: was held that the assignment of the 
dgbt was part of thee cause of action and the Court had juris- 
diction: 


ae 
y! t 
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In pier Supplies, Ltd. v. Digiahanie e Co. (3), 
Which turned on the meaning of the expression "cause of 
action ” in clause 12 of the Letters Patent, Rankin CJ. opined 
that “the only définition that will work if it has to be applied 
to cases of all kinds, is the entire det of facts that gives rise to an 
enforceable claim." cT 

In Mussummat Chand Kuar v. Partab Singh (4), which 
related to a bar under section 103, Act X of 1877 (corresponding 
to Order 2, rule 3 of the Code of Civil Procedure, 1908) Lord 
Watson said ;, . a" C uu 
" Now the cause of action has no relation whatever to the 

' défenée which ‘may be set up by thé defendant, 

nor does it depend upon the character, of the relief 


G) (1888) L.R. 22 Q.B.D: (C.À) 138 (oe isa): 
(3) (1873) LR. 8 GP. dog. 70 70000 00 n 
(8) (1930) LL.R. 58 Cal. 539. be eg 
(Q (1888) L.R. 15 LA. 156, NUS 
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Crvi. a prayed for by the plaintiff. It refers entirely to the 

yn ' | ^ grounds set forth in the plaint as the cause of 
Sn action, or, in other words, to the media upon which + 

Bansi and others the plaintiff asks the Court to arrive at a conclusion < 

M. 2 in his favour." 
' Goveiinor-General 

ot India in Most of the cases Beating on the point were reviewed by 

Council. theit Lordships of .the Judicial Committee in the case of 

" 'N. Das, A Mohammad: Khalil Khan v.-Mahbub Al Mian (1), where again 


the question was whether à later'suit was barred under Order s, 
rule 2 of the Code of Civil Procedure. 1908. In the case of 
Dominion of India v. Gopal Chandra Tapadar (2), the learned 
Judges. quoted the definition given by Lord Esher M.R. in 
Read v. Brown (3), and observed that the definition is “ wide 
enough to include the service of notice under section 77 of the 
Indian Railways ‘Act because 'service of. the notice is one of the 
facts-which it was necessary [or the plaintiff to prove in order to 
support his right to the judgment of the Court." 
/ 

It is the correctness of this view which requires our consi- 
deration. i "u Su ` 

We are còńcérned with the meaning of the expression “ cause 
of action ” as occurring in séction 18(a) of the Presidency Small 
Cause Courts Act, 1882, as conferring jurisdiction on the Court. 


Order VII, rule 1 of the Code of Civil Procedure, 1908, 
provides that the ‘plaint shall contain the following parti- 
culars: — 


(a) to (d) omitted; - 


'(e) the facts constituting the cause of action and when it 
arose; . 


(f) the facts showing that the Court has jurisdiction; ' 
(g) to (i) omitted. : 
Order VII, rule 11, reads as follows: — 


The plaint shall be rejected in the following cases: — 


(1) (1948) L.R. 75 LA. 121. 


(3) (1950) 55 C-W.N. 113. 
(3) (1888)-L.R. s Q.B.D. 128. 


" 
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cite (a)where-it ‘donot disclošelai cause -of'action; *"! Crviz. 
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mitted; af j 
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‘ttt (d). where-the süit appeats from the statemeht i in the‘plaint Banst and others 

eub dees «to berbarred By any law; 4850300 to) a shed v. 
bna gas) do Gea € 05 ve cp out iP ORIO) GIU ue Governor-General 

yug] „u (€) omitted. ,,, vir ad a; Nags Jan adi de cT aoge of India in 
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cae above ,rules clearly shew, that the facts, constituting ithe 5 Nì Das, J. 
cause, of, action, must, precede, the, suit... This view, was takenin 

the case of Mahant Gobind Ramanuj Das v. Rani Debendrabala E 

Dasi (1). It is hence necessary to consider if the service of a 

notice, under, section. 7 of. the, Indian, ‘Railways Act.must, precede 

the suit. aee E. OBEN A Vos abus Ss 


ET 


73 defines. the measure of th the liability c of the railway 


Section 73 
alas tjs n 


administration for, 'the loss, , destruction or, deterioration, of 
PUA Or I bye those 142 ng aya H 


animals or goods i delivered to it, for carriage. 


TAL Jen nn ud gR rad noid ea’ 


Beier: a0 i alisha nt i pua ye n abi Hos s h 


! 
8. 73:74 15» 78 restrict the “above liability i if certain . 


ntt 


horuiwo. 2n 
Viae are not, complied with at t the time of. the delivery 
of ‘anim nal als o r goods. | They. refer. t to facts. a antecedent. to suit, le 


VEINS ho ow dI 


MEI 


'Séc ction’ hö relieves the’ ‘plaintif fiom the burden of pe 
‘Toss "ae strücton' o? deterioration ‘of: animals’ or goods’ and! Hà 

SURE 'to the stage of' the penidéticy’ of thé suit: 'Séttion P 
én Táys' down ints watt Set ANE hee Pur JE nato sata fug 


nm dota Noni Je ebay pal edgy ne onte) feud. s ifle 
|: "A person shall not be entitled fo'a; refund of ian. over- 
- charge in respect of animals or goods carried by 
tou 20b e ráilway or/to compensation for the;loss, destrüction 
ulam misl» or deterioration'of animals: or:godds delivered to 
cesi) ult tobe carried. unless. his: claim to the: réfund or com- 
vo foh pensation ‘has been preferred in: writing by him or 
os ot at bom his:behalf:to the railway adinifiistration within 
“it ohio (six months from. ithe ‘date ‘of ithe) delivery :of the 
nba Bn animals or goods; for-icarriage iby. the railway:iin 41 
obea Bath woe od unm utr esate bes sle- ra otter ot 
bas, Lhe section..refers, to certain requirements „which ; must be 
fulfilled before, the, Court, will „pass a, decree entitling, the, plain 


Dora 


tiff to refund or compensation. 
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The expression -i "entitled. to-à. refund or:to-compérisation ” 
does not connote that the suit cannot, be filed till notice of the 
claim is given. If this was the intention ot tlie legislature, the 
section would -haye been differently worded. (cf: sectión 86' of the 
Code of Civil Procedure, 1908). The abdve: discussion leads 
to the conclusion that the giving of a, notice of claim under 
section 77 of the Indian Railways Act is not à''cóndition pre- 
cedent to the institution of the suit. The notice may be given 
during’ the’ pendency’ ‘of the ‘siiit, bit “subject to! ‘the condition 
that thé ‘notice’ is ener within! thé cubo period" pi six 
months. pe 189780 oque. st i 


sa = ' 1 
ix eR. (pod pateat ci c 7 a 2 sro. tt H4 


Thé? dbéve’ view was’ taken! by"Hendersóft J. in thé case’ of 


. Sristidhar Mandal v. The Governor-General in Council (Y). ^ 


"A contrary 5 view, viz l “ihat, no Suit. can be brought, ‘before 
sanity Of the’ notice "s séction T]. would lead, to anomalies. 
Limitation for the filing of the suit | bégiris ‘to run against” ‘the 
plaintiff. under, articles 30, 31 of the First Schedule of the Indian 


fta 


i Limiigtion Act from the date when, the loss òr injury occurred 


"ue 


or when the goods ought io ‘have’ been: delivered: Section 15(2) 
of tlie Indian Limitation Act’ speaks of a statutory notice of suit 
and nota notice of.a .claim, and entitles the plaintiff, to, add the 
period, of- the statutory notice of: suit.but not the period ‘of the 
notice of claim, under section, 77 of the Indian Railways “Act, 
in computing the period of limitation for the institution of. a 
suit claiming compensation for the loss, destruction or deteriora 


tion oftanimals‘or goods. > uras ' oss ; von 
: (ta a yes ] Pie ioe SAC etd BS prs 

It máy be pointed out that ‘the view: taken.by me does not 
ruü^countéer tó the object of giving: a notice of claim under 
section 77 within six months of the-date of delivery lof the animals 
or góods/for carriage by a/railway:! THe notice is intended hot 
ito” enable ‘the Railway Administration £o 'make:amends to the 
claimant oñ teceipt ‘of such notice rf claim but to enable the 


. Railway Administration’ to-make ‘prompt inquiry and thereby 






2. ed E 
RTM it ne X 


to prevent stale and frivolous claims. ‘The view that the notice 


“OF a clainn undér séction! 77 öf the Indian Ráilways Act need 


fiot ‘precede a suit for a' refufid" ot for coimpeiisation ‘necessarily - 
ea aly 


~- 


49 C.W,N, 240 (241), . e NEED 





1 





Voi. 894: l 20. Ua Bron Ico) 


leads/:toi thé! cóficlásion thatthe service of ‘nich no 
form! part! of the caüse' of action; ` Becalie, as already stated’ the 
. facts ‘constituting the’ cause of action must ‘be antecedent to the Riis 
suit-ánd" cannot ‘follow. the" institution f the suit “The view Bansi and others 
coritendéd' for by: the: plaintiff? ‘viz, that seivice “of a hoticé of a, X 

claim: under section 7 of. ‘the’ Indian’ Railways” Act ` is a part of eee 
the! causé“of ‘action för the’ suit, ‘Would alse lead to inconvenient’ Council, 


anid‘ unreasonable result. e ee ue 


wikdüdo chhoa wai Gla ub : fens ae ae 


1951. 












»1»Notice of a'claim' under section 77 Of the Tidi j 
Act may be served in the manner prescribed by secti¢fi x 
judigial, decisions, however, ,do,, not, speak, with, one Woi 
questio u whether section M9 is the, only mode of ser: 


DOT 


of claim ‘under, section, 77. Paate owns v T. Eu > 


hat. Section a ier follows: vaa ee oec! nid? Me 192 6. 
Any notice or other document cued or authorised by this 
Act; to, be- served, on-a Railway Administration may. be.served, 
inothe, case pf, a railway administered: by. the,,Government of.a: 
Native,State, on the, Managen and, in..theccase;of a railway. ad- 
ministered«by;a, Railway company, on. the: Agent. in. India of. the ^ 
railway company harto go cta qe 25 ay 7. 
sorted ) Php o neg tos wa Gate ge qe . 
- (a) by delivering the noticon other. document : to: athe. 
eh get «iy Manager-or! Agent; ox ;; * fork igi WW ob i 


— as cler 


(b) by leaving it at his office; or 
Ot onbinso | ioe et? sages sae dup tf sonia Up ata” 


4 (eA by forwarding it, by: post dn a prepaid: ‘letter addressed 


vw; d 410 the Manager;or Agent at.his-office:and registered 
Tar a] unden Bart III; ofi the Indian, Post: Office Act, 1866. 
“He oi d: heuer osi coalO0E dont tua teu dil 


MG ;Thesnotice may therefore, þe served. by: delivering the notice 
to the Manager (OY) Agent; : -Itis nob said :that:such.service must 
be at his office. Clause (b) of section 140 would negative such 
alview!! Such -a! notice’ may! therefore; be served! at a:placė of 
itinerary’ of’ the’ Manager-or “Agent. -Thi would-be a variable 
place. Tf the'service of notice under. section 77 of the Indian 
Railways Act were.a part of the cause of” action, ‘the place of 
suing would then De uncertain and dépendent oh the whim of ` 
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Yu i "n auth z 





Cvi, the pla aintiff. A much greater latitude as, regards, the place, of 
p suing. would follow from section, 140 clause,(c). This clause 
28. states that r notice under „section 77 may.be, served ,by merely for. 


` Bansi and'others warding’ | the notice by post in a .registered prepaid letter 


QE RU addressed to ‘the Manager. or Agent at his office. The.word., 
‘Governor-General, ʻi f : "obs T I 
IS or Idii orwarding o viously means posting. It has no reference; to, 


nt Libri E actual service. This, would follow, from the sequence of clauses, 
G. N: "Das, j. (a), (by (o) of section 140 and a comparison of, the language. used . 
_. in sections 140, 141 and 142. This view has been taken in the 


case OF. Ram Gopal, Marwari, y. Bengal and Northern-Western 
Railways 4 Co, (1). ; TIN af 


23 dq eue, d nate "à "OR 32210 van t Lt a yi 


\ ada / 


vil Hence: it 4olloin that: the: Eu aes drive'the* Railway! 
s 47 . Administration ‘to any place: he'likes'by posting ahd- registering’ 
E NC his letter at a place of-his choice, however'inconvénient min 
' — bé to the Railway Administration. 


E 


PET ‘ 


"D The question before us may be looked at | from another | point 
* of view. 


logo seus bad d ada li "rdg ya 70d 


The service of!a notice! of claim: under‘ section 77' ‘of! the 
Indian Railways. Act!is intended. for the benefit and protection: 
of the Railway.administration: and "may; therefore, be ‘waived: 

/ Such waiver must: be,made'in the, suit for refund or compen-: 
sation and cannot be prior thereto. That this is the correct: 
position is supported by the decision of the Judicial Committee 
innthe!case-of Vellayan Chettiar v. The Government of the 
Province of Madras (2), where ‘Lord ‘Simonds’ observed as 
follows: — 

a p ue . poo teat 0 Inh 
“On the other hand, there appears to their Lordships to 
deat 1 beino reason why the' notice required: to' be’ given 
^12o:5**1 "ander section :80,: should. not be waived if the 
"^. iv "aüthoritj:concerned! thinks fit to waive it. It is for 
his protection that notice is required, if in the 

“iou an "particular case he-does. not require" that protection 

coer: and says 80, ee can E waive his DE D : 

SOL. voa e ntes ds ce 2th da d 

or repelling the, srpument that the waiver may, be inferred 
from, the earlier proceedings, Lord. Simonds further! stated : — 


)daaed. nd to Ti Ube uce. de te ats Eo W aay MEL Ba taba 


(1), (1926) LR. € 6 Pat. 256. , nep eo oe a cxi hd Be cua 
ROM (947) L-R. 71 LA: sag. 


‘ ae aa 
^ dus n nd Vet naar 0346 t u$ ICE avi Da. Sete 


4 


Vor. 89. . ; 
- pë en ara eee Hcl Count, , ni, 13 


“It is to be observed that the whole o of the conduct upon,  . Gaur. 


PAGS Sad tat cates 


which ‘the’ ‘appellants rely took place, before, ever == 


an effective suit was instituted. , It could aot be 1951« 
holhsib dat ds it "fi ggciled. ab 3:5 ; ~~ 


that unti a suit is instituted, the quesos Bansi and others, 





OP oia dot ae b21) ytd v 
Ber of | proper ‘notice ‘or ah want of it | could be raised." M 
(£l, 21d: Hr (yO, bate S ny de . Gover i r-General, 
ef. cq el MUS 13 n VIIIS HR LUIE c of India: in, 
' “This is was à case GE waiver ot. notice under section 8o of the Pm 


nila : pre ibg” bi as Council.. 
Code Bt Civir Procedure, 1908, b ut t the s "same, principles apply En 

sl H ky DENN 
with much greater force in casé of à notice under section 77 of G, N. Das, J., 


the Indian! Railways Acti silt or Dotieter thes lp ons d 
wap puby T V SANE iunii 7 mhet ses nea ae AA 
In other words, the absence of a notice under section 77 of 
the, Indian. Rdilways Aot. is.a ipleaito:be raised: inthe written 
statement and cannot be regarded as a' part: of; the! cause’iof' 
action, on the princip ples discussed above. 


4E do $T gabe oE Sde n te abena ced ames gie tup ut 


^f rimas fór ine to reler to the. Cases tow ich « our atteni jon, 
Vor qertao ng oe foi y hitun, rubens cub de was Dol23* i i E 
was drawn. Ne. OE 
me ap xat. "Paliram 3 v. "Secretary" of Sta A fór India in 
Council (1), Lort Williams J. held’ that’ the’ service of notice 
under: section 177,.6f ‘the: Indian» Railways /Actí'was"part! of the 
causelof action; The ground) suggested was that: {fin the absence! 
of such a-claim,/the plaintiffs: would*have ‘not ‘right to:compen:c 
sation: Consequently itvis.a>factiswhich-it is: necessary, to ‘prove! 
as stated ‘above, and-is:part-of- the:cause of. action ” (p.1266): 0:4 
fol sii sonoro b de ves) nate deo Gaited San ) Eni 
^A, Fhé above: view:was al$o-taken:in the case of. Domihion of 
India v. Jagadish Prosad Pannalal (2):\ It. appears however that: 
in that case, the main question ,Which w was debated, was, whether 


Jail wt, para | Lope! 


D5 
the Governor-General i in Council could ‘be said to carry on busi-. 
du 


ness Wi serio 18 (6) of the. ‘Presidency Small Cause Courts, 
Act, 1882. I It appears to have I been’ the ‘accepted, position n that. 


service o notice under section n “of the Indian Railways ict was 
part of the cause of action. 
“avu V onb agauas LK 3 
That: this: was:so, appeared from the following observations 
of the learned. Chief Justice who was a party to the above 


- i gare cp p EF 05 equi 
(1) (1941) LL.R. z Cal. 160. DX OL HOO gp fun) h 
(3) (1949) 84 C.L.]. 175. DS UO ido) cx e" 


zur) 


v . l Tux CAÍÓUTTA rw JOURNAL. Ia A 


-" " aea g li: ue d 
Cir, decision, In: the lacet eius of Nilima Sarkar, y Gauertor- Genel 
= pj vun £n v dia o Mat. EET: 
"d a? Cousicil Gy. - 
1 l. à is HAS 
25 M s d mày shy that ` in that case this. point was not argued 


Loh e ipo Ef 
Bansi and others | UOH and was “conceded ‘and it was a case relating to 


T ict Pare) *Surisdiction, fiamely, the jurisdiction of the Court 
of Indi ia of Sma]l Causes, Calcutta. In any event it was an. 
Council. ^ SA UU C" observation made Without. argument ‘and. therefore, 
Cope ONS adas Hot catty any grent weight." MOM 
C! N." Das, E fta Doe Y i tah acit 2»! ados 0160 ‘ 


1 have already referred to the grounds « dob. the:decision in. 
Dominion of India v. Gopal Chandra Tapadar (2). 


En apo og puis rf 


de vX AoA? g5Df sobs bosn oe 
us rdlihe-cases cited: before us. did not advert: to !the reasons de- 
E. tailed., in, this: judgment. ^v gb Ps j Wit br I" a. Sens 


In my opinion, the service of'a notice PN 77 of the 
Indjan Railways Act i is not part of the. plaintiff $ cause of action 
within’ section '18(4) of thé "Presidency Small Cause ‘Cours (Acts, 
1883. 
The case of Dominion of India v. .Gapal C Chandra .Tapadar 
; (2), Was not" corrécthe decided. 


Yat, lo at ets, Foes PP ae] E e 4 

+}, As, the ajeference,was. eden obtaining the; opinion-of this 
Cont NE interpretan Or. ssectionn18(c)l6f the.. Presidency > 
Smal];€ause &gnrts:Act,.2882; (and: judgment.:was.:reserved.. in. 
the. applications, for, riew :irial pending ‘the -receipt !on the 
opinionvef this (Cóurt,! final: orders. will.now» be passed tby: the: 
Small. Cause Court, Calcutta. . Costs of the Reference, the hear- 
ing-fee; being, assessed -atı 5: (five): gold. mohurs,« will. abides the 
ji os she applications m Mew. trial wr 668 D £o Mv 


~ Rürties; C. wet ee agree, "Ti esire io ‘add'd that Ta am ‘satisfied 
that’ "die view takéri in ihe case" of ' Dominion of India v. 
Tagish Protad' Pannalal’ (3): ‘a decision to ‘which I was “party, 
is Varronigous, * ‘On, ‘further consideration 1 find ‘myself | in “entire 


agreement with ‘the’ view: expressed! by my ‘brother Das. ' 


5 
8. N. Banerjee, J.:—I agree. 
SOSIEJRIQS et op e o Question answered! 


ePm oa tan Gl FP n og. Nor Ip o atues| 


» (1) (i950) 86 C.L.J. 98 (103). 
(3) (1950) 55 C.W.N. 113. met dio rn o X 3 . 
(8) (1949) 84 C.L.J. 175. ouod "EN 


gc oa SIG ee qE 7d 
in the negative. 


You. 89]. “rag uvu HIGH FREY.» vod . f 15 


` 


en anv n ded aos OIVIL. REVISION, to Wranmsdnprb nd DEDE 


mo artum Pe CD ien ft. steer an n aup ca An posh ot suat a Y ata 


uer ais! w Before-Mr. Justice nP; B2 "Mukharji^and aboznd n. t 
26:3 : def qose deu 
ee ee de 'Mr. Jüstice PON. ‘Mookerjee. SMUD AS SE Bes Ae E 
Dest. eo cut do gee SR uo ttr) unen c rt T ves 
RAMHARI MANDAE "6n CO t 
Stee Y ielan s ur B $e eed au N F 1951. 
Pap ge Riata an sa NIMC ve ONI DAS®, abet ie Md! de 6 [og 


— 
bee A vh n Dose. vi te rna on. Deegan Pocigua end oat S si December, 19. 

West Bengal Bargadars Act 1950—If ultra ires the Constitution Section 

n gr (1) (a)2- Procedure undet—If :*urirédsonable ^to jJ attract “Art £9! (1) (f) 


of the Constitution. Qul penutup: "easy de 10 2t 


West Bengal \Baigadars\ Act rgo-sRulés under—Rile y (Lev shall "be dis- 
posed of within three weeks s "—Meaning of—If. mandatory. or. merely 
directory—effect ' Gf’ Roh contipliance. ` SAP seed. SENS 


yard Suo qun os crudos Vt CA nce A, 
West Bengal Bargadars Act 1950—Section 5 (2), 7 (1) m and (c)—Section 
5 (2), if appliable {where 5, Q. (a) not sophia v wit 


1) ithe Ned TM 


-Constitution of. India Art. 19: (1) (f) apnd; 19; nabje 3 restrictions ' 


+ AR aro tay 


+; and. general public s, meaning, Phi bind berliaeges attt de 7 7 77 SA 
o ide is little doubt that 'Sebucid -5 UE the Bigado’ Acido S infringe 


ds CoL OR right voibold. piópery in any iüdnneitthezówner 'clibósed, 
but the niostiimpórtant question is not whethervit:infringes the Constitutional 
xight, bat whether such infringement. is reasonable e under, sub, Árt.. (5) o Ant. 
39 of the pnie to boris npe rebro gh oady osb rerh- 
Reasonableness of 1estrictions imposed by a statute must be wm in 
the social, economic and political context as also the central purpose of the 
statute: i "Fherrestrictioris imposed: by section. 15 (1) lof the Bargadais! Act is 
reasonable, bà pL REL tet bast eri 
n, ns do pfa ii nrbe ATIS uum 
The word ^ in. the i terest ot the Decal A Public d ‘ia, ‘Att. 19(5) of the 
Constitution" faust ‘be ^] ivei eii^their ' ‘plai n ilning. Ti ihdudes “éven ‘sections 
of "Eénetal public?’ ‘The! cailse of the 'Bargadars is! nov’ the ónly criterion: 
judge "tlie public sinterest,' the , causés, of. présérvatiori: of ,agniculturé: inv the 
historic, background of, agrarian, disturbancgs , Anvolyer the, interest ; ‚of the 
ppal, public, in Syery sense EDE yey aur dem image a. ies bas, 
7 Thé provisd' Slang the moii order for "Bilan of Bakgadars 
eilliivation ön 'theqgroünd' of owner's desire ‘under section (1) (a) ofthe Act 
4s!not an unreasonable procedure which .cómes Within, the: LH oÈ vis 


49) (Dread, ith. sub, Art, (5) qunder the Constitution. «i; casei) ~y 


fiov storu od bee siu: oi on m. 


* Civil Revision | Case No. 675 0fi1951« ; as, aed (CASS 


s 


/ 


I x " EM "og. ux 
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CIV. The requirement of RGE Y (af isnot ‘mandatory but a directory one 
— where a statute is devoid of any express or implied indication of intention re- 
1951. garding the effect. of non-compliance: with: them, a! prescription therein will 
~ ordinarily be considered ag merely directory, theineglect or breach of which 
: SORS Gm uer FA CITY" Ve ~ Ia 
d Mandal does not frustrate the object of the enactment. ; 
Nilmoni Das. Smith v. Jones (1) relied on; (77 10077 y 
PET If the Bargadar's interest Ni (not, terminated in compliance of Section - 
-~ 5 (1) (a) of the Bargadars Act, the owner of the land cannot retain any gain 
UO" 81 which he has obtained and such gains must bc restored to the Bargadar. 
Motas We rues Vat S Kul aX S 8 a Nac ME tas yy 
«Application , under Article. 227) of the. Constitution by. the 
owner of certain agricultural lands. EON Plon! sd 


o» xl hesmaterial facts will, appear. fromuthe.judgments.i\ «r7 
VAOR om telat à EN oval tani gy e sand 


p ST oy PEE 
. Manindra Krishna Ghose for. the, Petitioner, : «ae dS AT, 


Inu 


„Basanta Kumar Panda for the Opposite Party. |. 
The. judgments of the Court weré aW follows!" “o 
UU PB. Mukharji, J.:— This is ah'ápplication by ‘the owher 

December, 19. of certain agricultural lands for setting aside ‘the decision öf the 
Cengiliatjon Board and of the Appellate; Officer under the, West 
Bengal ..Bargadars..Act (1950. The. application is,made,.under 
Article-227 of the Constitutions: A rule«was obtained: by: the 
petitioner against’ "the" réspondeht “Bargadar” or "Bliagchasi "to 
show cause why the order complained of should "not bé set 





aside., Homer ane ap pt c nd bosque ereat a ost to oroe fa 
une eser taney o 7 In on teehee E raog luno alegre Daco nats 
4 The learned Advocateappeariig-on ‘behalf ‘of thelpetitioner 
has raised four importaiit' isslies in ‘this 'applicatión! ‘His! first 
Spntention is that the, West Bengal Bargadars Act (Act IT) of 1950 
iş ultra vires the, Constitution. , His second contention, is that, in 
anw.event the procedure prescribed by the, Bargadar Act is.ultrá 
vires the Constitution.’ His third contention is thatias the peti- 
tioner ‘terminated’ thé cultiválion'of the ‘lands by the Bargadar 
and rightly or wrongly got into possession, the Board hád no 
jurisdigtion ,to,.restore the Bhagchasi to possession of lands and 
to compel the-delivery of. paddy grown by the petitioner.to the 
respondent Bhagchast!' Lastly, it was contended-on behalf of the 
petitioner that tlie"ordéP of the"Board: wal"béyond^the time 
limited bv the rules and is therefore void. 
(1) (1830) 1 Barn. & Ad. 3:8! (354) roj EAR. Bog) "017 haa 


a 


. Vor. 89.]^ = ' HIGH COURT. 


For:the propér determination of isse imnportant points, it 
is necessary to set out véry briefly the relevant facts. On the’ 


. 11th October, 1950, the respondent Bhagchasi filed an application 
before the Bhagchas Conciliation Board of Janka Khedri in the 
-District of Midnapore. His case there was that he had been 
„cultivating the lands as the petitioner's Bhagchasi. It was 
further alleged by him that he cultivated the-land of Schedule 


“Ka” in 1357 B.S. and after finishing work of cultivation there; - 


when he was- about to begin cultivation in another land of 
Schedule “Kha” the petitioner terminated the Bargadar's culti- 
vation of this “Kha ” Schedule land. The petitioner filed his 
written. objection before the. Board and his case was that the 
Bhagchasi had never cultivated the “Kha” Schedule land in 


T 


question and it was cultivated by the petitioner himself in 1957 ' 


B.S. with the help of his own labourers. It was also the peti- 


tioner's case that. the Bhagchasi cultivated the other “Ka” 


Schedule land.as petitioner's Bhagchasi in the two previous years, 
' namely, 1355 and 1356 B.S. but as he failed to deliver the peti- 


tioner's share of the produce the petitioner terminated such ' 


cultivation by the: Bargadar and himself cultivated the land in 
1 387, E S. 


kon: the in November, 1950, when the: case was fixed for ' 


hearing by the Board there was an application by the petitioner 


for adjournment which the Board refused. On that date the ' 


case was heard ex parte and on that date an order was made 
allowing restoration of the cultivation of both the lands’ from 


1358 B.S. and allowing : the Bhagchasi to harvest the crops of ' 


1357 on the lands of both the schedules ori certain terms. Then 


the petitioner took an appeal to the Appellate Officer who by his’ 


order dated the 23rd’ December, 1950- confirmed the Board’s 


- decision and rejected the appeal of the petitioner. The rule is. 


eneeee against this order of the Appellate Officer. ] 


-The findings of fact appearing from the order of the 


Appellate Officer should’ be set out as I do not propose to disturb 
such findings’ of fact in 'my Superiatendiug jurisdiction under 
Aide nd E the ponsHtunon i 


I will briefly summarise such | findings. First, it is admitted 


bs the petitioner that the respondent cultivated these " Kg” 


1951 


a” 
Ramhari, Mandal 


¥. 

Nilmoni Das. 
P. B. , 

Mukharji, J. 
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schedule lands upto 1356 B.S. The petitioner denied that the 


Bhagchasis cultivated such lands in 1357 B.S. but the Board 
found. on evidence that the-Bhagchasi did actually: cultivate. 
these lands even in 1357 B.S. There is also this incontrovertible: 
fact that the cultivation of the lands (of both the Schedules) by: 


the Bargadar was not terminated. under any order of the Board . 


as required by the proviso to Section 5 (1) óf the: Bargadar. Act. 
The one other fact which requires to-be noted is that the Con: 
ciliation. Board was established: in this area in .December, 1949, . 
long before the sowing SM the. year 1357 BS. 


. The main attack on ie EE, Act as bog unconstitu- 
tional centres round the provisions made in Section 5 of that. Act: ' 
In. that section is provided how the cultivation-by a Bargadar 
can be terminated. It provides that the owner of any land;culti- : 
vated by a Bargadar shall be entitled to terminate cultivation 
of such land by the. Bargadar on the:ground that the owner de- 
sires, to cultivate the land by himself or by members of his family. 
or by servants or labourers, provided that the cultivation of-such 


land by, a Bargadar shall not be terminated om such. ground : 


except under the order of a Board. I am leaving out for the.- 
purposes of this decision other provisions in that section which I 
consider, irrelevant in the, present context. It is therefore clear 
from this provision that the.owner has to desire to cultivate the 


land: in the manner stated there. But before such termination. . 


can. take effect, it must be under the order of a. Board. This was 
argued to be in violation of Article 19 (1) (f) o£ the Constitution. 

There is no doubt that this Article gives the citizens the right to 
acquire hold and dispose of property. “There is also little doubt 


that this provision, in section 5 of the Bargadar Act which re ` 


quires, an order of the Board for termination does ‘infringe the, 
constitutional right to hold. property because right.to hold pro- 
perty must include in its amplitude the right to hold it in-any: 
manner that the owner chooses freed from the right of Bargadars 
or other, interests. But the most important. question: in this 


connection, as very often, is not whether it infringes the consti-- + 


tutional right but whether such infringement is reasonable under. . 


sub-article (5) of Article 19 of the Constitution. which permits: in 
the interests of the general public the making of any law im- 
posing reasonable restrictions om the, exercise of the dr to nels 


one’s own property, > eeu 


1 
Wor. $e] tS ' '  " HIGH COURT. 


vt" The ‘main ‘argument: on this point was developed on two 
‘lines; first ‘onthe line that the restriction was unréasonable and 
-secondly on the line that ‘the restriction was not in the interests 

es the general public. “ AP ME 


“It was conténded: that’ this was an unreasonable restriction 
‘Because’ the Qwner- could hot terminate’ the, cultivation by the 
"Bargadar and recover the land if he wanted for non: agricultural, 
‘or? manufacturing or building ór other useful purposes. In other 
“words, it-is suggested: that the réstriction is unitéasonáble because 
viť withholds the use of land^for these putpores and gives a pre- 
ference to agriculture and cultivation. ' 


a -The 'árireasonableness ' 6f ` ids restriction to hold property 
'hag to'be'judged in relation to the social; economic and the póli- 
tical context in which the’ restriction is imposed. ‘Resonableness 
thas always been and' must, under our Constitutión bé ündér- 


'stood;to' mean a relative concept: What is'utireasonable" is one. 


‘context ‘may ‘be’ perfectly réasonable i in another context although 
, «the? *nature ‘or ‘quality“of* restriction is the same. "No new ‘field 
of favour ‘or preference’for agriculture i is created by the Act. In 
fact ithe Statute’ only registers’ a ‘pre-existing state of affairs and 
‘prevents’ the ‘disturbance of’ status quo in’ the, intérest of social 


"Order. "This argümérit ‘on béhalf Of ‘the petitioner ignores the, 


central ‘fact that ‘the land ‘to which this ‘Act’ applies are the 
‘agricultural Tánds already- under cultivation by the Bargadars or 
Bhagchasis. That being so, the land’ was committed to the use 
6f Agriculture t the tinié when‘the ‘Act came into operation and 
the 'Actwasithereforé not victimising ‘any éxistirig cause of in- 
@ustry ‘manufacture or'any other causes. By ‘confining existing 
agricultural lands to cultivation ‘the’ legislature’ has certainly 
restrairied prospective!or future uses Of such’ lands for other pur- 
: poses: "While that may reasonably and justifiably | be within the 
région’ of policy which’ thie’ Legislature ‘should have ‘the freedom 
to detertiine, ‘it'is also not urireasónable. To prefer the present 
to the future is by itself not "unreasonable. , Iti is all the more so 
féàsonable when the Legislàtute "has to' meet" à clear and present 
danger. `i A’ legislation | ‘cannot be: “coridernned ' as únréásonáble 
"Bécauseit' is‘ not ‘hypothetical. * Legislation’ is ‘not’ an’ exercise’ in 
hypothesis, but is in its primary purpose empirical. The whóle 
‘idea of the Act, as I understand it, is to preserve the lands already 
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under cultivation and not to permit them to be withdrawn from 


EE 


agriculture and to be used for any other purpose for a certain | 


. time to meet a situation of great economic gravity. It is a 


, Ramhari Mandal notorious fact in West Bengal that land for cultivation is not 


nol 


N^, 
Nilmoni Das 
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Mukharji, J. 


relatively large to the demands of the population and it is equally 
notorious that the problem of food and agricultural produce is a 


` "problem of actute gravity in this State, suffering from intermittent . 


“famines. I find against this context, nothing unreasonable in the 

law which says that those lands which were already under culti- 
_vation by the Bhagchasis and the Bargadars should continue to 
be so at least for a temporary period like three years which is the 
life of the Bargadar Act. 


There ‘is another aspect by which the reasonableness should 
also be tested and that aspect is that there are large numbers of 
Bargadars who find their vocation and living in, cultivating the 
lands of others. They represént a very large section of the public 

_and' perform a very useful agricultural service. Indiscriminate 
termination of cultivation of lands by Bargadars will lead to a 
‘social and economic evil which I think the law of the country is 
reasonably. justified to avoid. In that “sense also I find the 
restriction imposed is reasonable. . The very essence of section 5 
setting out the ground for termination shows very clearly that the 
‘principle on which this legislation is based is. to afford protec- 
tion to agricultural lands under cultivation. How can the owner 
of land terminate the cultivation of. land by Bargadar? He can . 
do so, by his desire to cultivate the’ land by himself or by 
members of his family or servants or labourers. What is the idea 
behind 'it?' The idea is that the land must be preserved for 
cultivation -even if the Bargadar is eliminated. Then again the 
next ground for termination is that the Bargadar has misused 
the land or wilfully ignored to cultivate it Properly. Here again, 
the principle behind the law is clear that even the Bargadar will : 
hot be protected if he fails in the central purpose by misusing 
the land or wilfully ignoring to cultivate the land properly. 

DOE therefore, hold on the reasons stated that the restriction - 
on the right to hold imposed. by section 5 (1) of the Bargadar. 
Act is a reasonable restriction within the Constitution and per- 
missible.' . 


x see a > - P -oQ0 t 9A ato. . vs ~ » " 
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oy. It Was then argued ,that,this restriction was not in, the in- 
erests of the general public. - ‘The contention on jbehalf of the 
" petitioner is. that the words “ * genera] public” in sub-article (5) 
in Article 19 of the Constitution must be understood , as some- 
‘thing opposed. to or in contradistinction. of any Scheduled Tribe. 

f The point of this argument is derived from the fact that after the 
_words “in, the interests of the general, public ” appears the other 
“expression , ‘or for the protection of the interests, of . any 
“Scheduled Tribe. " I have no. hestitation, in “holding . that this 
“argument has no substance whatever. JE by t this argument it, is 
intended, to construe the constitutional provision: in sub-article 
(5) as as representing the two sides, ‘of the. same, shield described as 
the Scheduled, Tribe, then such a construction, not only will make 
the working: ‘of ‘the Constitution impossible as I find it; but ees 
the making of laws equally impossible. The subsequent words “ 
the interests of any Scheduled. Tribe” 20 Dot act as vitu 
“adverbs ' on, the previous expression “in ‘the, interests, of the 
general, public." ‘They are both independent, concerns. Consti- 
‘tutional , provisions are not to be interpreted and crippled by 
narrow, ' technicalities but as, embodying the working principles 


bh 
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for practical. government. | The Constitution is not, the home : 


for legal curiosities. It is the epitome. of the national aspirations 
of a free political society. It must be so rendered in construction 
| as.tó be able to receive and reflect tlie'organ'tones of ‘national life. 
"The words "in the interests of^the general ‘public "must bé 
given: their plain meaning. That plain meaning: as T understand 
it is ‘that it includes even sections-of general ‘public. 1 cannot 
imagine’ -how by any twist’ of constriction ‘it’ can, be said that 
general: public “will ‘not ‘include a: fairly substantial ` section “of 
people -who constitute the class ‘of’ "Bargadars in West Bengal. 
. They are' just as much a part of the.general public as anybody 
else. - But in’ considéring whether the. legislation is'in' the in- 
. terests of the'general public the'cause of ‘the Bargadars is not 
the only criterion, ,I consider the legislation to-be, also. in the 
larger interest of the owners of these, lands. "Éhen, again there. 
is the interest, of the agricultural lands i in the country, which is. 
-also. "n interest for, the .genéral public. The. preservation. of 
land for agricultural purpose 2s, being. the ultimate source of 
food for the State is a. concer which. certainly involved, the 
interests of the general public in every sense. * The Barga system 
of cultivation is an integral part of the agricultural economy and 
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l 'Grvir. the: dand: “sistent óP this Státé." That’ ‘system is the work of many 
~éenturies. Düring the ‘first stages of its evolution thé sense of 

1951. »corimon ‘interest 'and ‘joint venture between, the” owners of land 

t Rauihari > Mandaland the Bhage lasis" was "the ` ceinenting bond between thém. 
"se "With. the: progress « 'of time and the changirig social and economic 


sation Das, ^córíditions? that: sense of' Common’ ‘interest was ‘lost on ‘the one 
opm: Hand’by the-growing 'eVils of absentee landlordism which bétame 
"oc CaMkHarjt; J. "irresponsible"and on the other by' the growing delisiüm of the 
E ^ néw'*ideológy: that thé land ‘should ‘for all practical purposes 
quer "bélofig : to'the tillers of'the soil. "The tension between tlie land- 
‘owner! and"'tlie"Bhágchasi' developed and their’ rélationship was 
Ss sobigreatly’ strairied ' in recent times that it gave rise to ‘agrarian 
; "disturbances "in ‘some parts of"the State threatening the food 
‘production: of the’ country. ‘Legislation was therefore neéded to 
ada ee. balarice for à just’ and ‘harmonius relationship 
- - Betwéen the landówner and thé Bargadar. For that‘ purpose. 'an 
"Ordinance ‘was promulgated” on the ith November 1949 now 
-replaced by the Státüte of'iggo. "These historic ‘considerations 
‘and: the: present situation alike stamp this legislation with ovér- 
. "Wiielmirg ` ‘public’ interest. T-thefefore' hold’ that the Bargadar 
“Act: of iggo'is in ‘the ‘initerests of the. penal Pubie within the 

Peay of-the' Constitution: x Fi 


eth 


CT “The next, attack “upon the jos is. that the, procedure pres- 
Gibed thereunder ; jis unreasonable. The. argument is advanced 
that byc clause, (a) of Section 5 (1) of the Act, the owner is-allowed 
to terminate, the Bargadar's cultivation by the owner's desire to 
a ‘cultivate the land :by himself or members, of his family,,or by 
servants or labourers. The argument proceeds that having-given 
‘that right to- -the owner it has virtually:taken away.that.right by: 
the „proviso requiring the order of.the Board., It is said that by 
supers adding the, Board’s order ‘to -the desire of the owner, the 


“procedure J has. become, insensible, and unreasonable. 


ea ei Pan ‘unable to-discóvér the ünreasonàbléness' in süch pto- 
v eedüre: -Itis:clear tliat'one of the grounds i is'there must be thé 

- owner's" désiré às laid ‘down ! in'Séction 5 (1): (a) “of ‘the "Act: 
~-  Referencé was’ "made to a decision’ ‘Of this Court in Girish Majhi v. 
—  GirishzMaiti «y Thàt "decisión "emphasises the "fact that “thle 
c. word used i ‘ip this ‘Statute 'i is Noo pa not ‘Yequite’ or’ other 
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similar. expressions found: in ‘the Rent’ Acts. But that i is not ier Von 47 


point for decision here in this case/--Tfe f point fór decision here 1951. 


is. whethér:the order of the Board is’ requisite for the termination, dm = 


of the:-Bargadar's: cultivation and: whether’ such ‘a requisite can. * i^ Máridal l 


be challenged as unreasonable. To me it -appears plain from . E Dis 


the proviso that cultivation of land by Bargadar cannot be.ter- — 
minated' evén. by :the owner's désire under Section 5 .Q). (a) ot. PB. 
the: Act except under ‘the order ‘of the Board. “In my. opinion, . Mukharji, J. 
thé‘ Board's order is an. indispensable element ` to^ "effect termina-. 
tion: of Bargadar's cultivation. ` If,’ however, the, ‘Board applies” 
considerations unjustified by the Aét"in making: its’ order, then ,. 
the. decision relied upon. is an authority for thé Próposition that, 
such: an order can be revised and eee ended by this Court. 
under: Article 327 of the Constitution But the order of “the, 
Board: is: not questioned 'béfóre me ‘as having’ proceeded. on 
grounds! not justified bv the Act. ‘Here the fact i is that no order, < 
of thé Board had at all' been takeh before .the alleged termina-, | 
‘tion. ` If that is'so, the ‘effect is that there’ can be ho termination... 
under: Section’ 5 (1) (a) of the Act’ read with the’ Proviso. That, | 
decision: ühefefore: is ‘clearly distinguishable and „can have .no 
application: to- the facts ‘of this case which give rise to entirely . 
, different: points for determination. 2 ee 


The, scheme of the. Bargadar's ‘Act provides for conciliation 
poed. between, Bargadars and owners and for that’ purpose: 
‘establishes Bhagchas -Conciliation Boards. ""Fhose: ‘Boards’ ate 
given: exclusive. jurisdiction to' decide. certain : disputes: between ` 
"Bargadars'and'owners;. The termination: of or the-Yestoration ‘to- 
cultivation; of.such.Jand bv the Bargadar is one of such disputes”? 
“within, the. exclusive: jurisdiction of: the ‘Board. “So‘long' as’ the © i 
Board acts within its jurisdiction; it is -the policy :of'the Act that?’ 
such. Board should. achieve the/conciliation whicht.fhe Act con! 
templates. ' .'"Fhatibeing so, it is‘ reasonable, in: my:view, to pro-:' 
vide. thati.no- termination «ôn ahy ‘of the- ‘grounds: specified ini ^ et 
Section 5,:(1) of the Act can be made exCept:undér the’ order ^^ 
of.a- Board- -hat is reasonable having: regard: to' the provisions. 
scheme and, policy. of..thé.Act: ‘The requirement of the Board's: 
order. in. these circumstances’-cannot: befunreasonable when’ the - 

Board is the exclusive authority to: determine: tas regarding 5 
"he bii Gelb 0. 05 Top ca jest 
y Mieroiore) Men that the: provigo ‘requiring the: Board: 
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order for termination of Bárgadar's cultivation on the ground 
of owner's desire under Section 5 (1) (a) of the Act is not an 


unreasonable procedure which comes within the prohibition of. 


Ramhari Mandal Article 19 (1) (f) read with sub-article (5) thereof under the 


v. 


Nilmoni Das. 


Constitution. E 


The next argument on behalf of the petitioner is that the 


_order of the Board is void and could not have been confirmed bs 


the Appellate Officer on the ground that the decision of the 
Board was given beyond the time within which it should have 
been given under the Rules. Rule 7 (3) made under the 
Bargadar Act provides that “ every application before the Board 
shall be disposed of within three weeks from ‘the filing of the 
application." The time liinit therefore, is three weeks from the 
filing of the application. The argument is that in this case the 
Board did not render its decision within this time limit of- three 
weeks and therefore its decision must be disregarded. Thé facts 
on-this point may be repeated here for better understanding. 
The application was made by the Bargadar on the 11th October; 


3950, but the order or the decision thereunder was not given by ' 


the Board until the goth November, 1950. which is more than i 


` three weeks. - 


_ The language of Rule 7 (3) which I have quoted above does 
use the expression " shall be disposed of within three weeks " but 


- neither. the rule nor the Act provides for the situation when ‘in 


fact it is not given within three weeks. The contention put for- 
ward. on behalf -of the petitioner is that the word “shall” is 
mandatory and therefore the Board's decision must be given 


anxious consideration to this aspect. of the argument when a 
statute or a statutory rule says that something shall be done 
within a particular time or done in a particular manner without 
expressly providing what shall.be the consequence of mon- 


compliance. Two possible views are open on this branch of' the: 


law. One is that the provision should be read as mandatory 
and the other is that the provision should be read as directory. 


No general rule can be laid: down as one of universal application: 
but in every case the object of the.particular Statute must be the ° 
dominating consideration on this point. The word ‘shall’ or ^: 


such similar. mandatory expressions are not conclusive' on this 


within the time.prescribed or not at all. T have given my most’ 


n m E wi. 
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problem. If the whole aim and Object’ of the legislature would 
be plainly defeated if the command. to do a thing within a parti- 
.cular time or in a ‘particular manner did not imply a prohibition 
to do it in any ‘other manner, then there can be no doubt enter- 


tained a8 to the intention and the action done in „disregard of. 


_ such Statute beyond the time or in breach of the manner must 
` be held to be invalid and of no effect. But-the Law Reports are 
full of cases dealing with statutory provisions which are devoid of 
express or implied indication of intention regarding the effect 
of non-compliance with'them. It is not my intention to wade 
through the forest of decisions on this point. I will only record 
iny own conclusion from a reading of. them. 'Süch statutory 
prescriptions will ordinarily be considered as merely directory 
the neglect or breach of which does not frustrate’ the object of 
the ‘enactment or does not involve any expressed Consequences 
_for'such breach. It appears that this: view is justified i in principle 
as well as abundantly established by authoritiés. Many major 
considerations influence me in coming to a decision on this point 
that the requirement of Rule 7 (3) is not a niandatory require- 
ment but a: directory requirement, "Where the mandate of a 
Statüté or a statutory rule relates to the performance of a public 
duty and ‘where the invalidation of the acts done in neglect of 
such’ mandate would work serious genéral inconvenience or in- 
justice to persons who have no control over those entrusted with 
such ‘mandate without promoting the essential aims of the 
législature, such mandate must generally bé ünderstood to be 
mere instructions for the guidance and government of those on 
whom the mandate is imposed, or, in other words, as directory 
only. , In case I am believed. to be laying down any novel prin- 
ciple of interpretation without reference to any autliority; I need 
- only guard myself, if I must, by a reference to a decision of the 


Privy’ Council in Montreal Street Railway Company y. Nor- 


mandin (1). . Here in this case, how are the aims and provisions 
of the statute, going to be promoted by ‘invalidating the decision 
of.the Board rendered beyond the time of three weeks? ‘To 
invalidate such a decision i in these circumstances is the surest way 
to defeat the Act. That alone would justify the conclusion 
that 1 ain drawing. Why should the respondent be made to 
suffer for this neglect of the statutory rule when he has no con- 
trol over those entrusted to render the, decision. within threg 


(1) [1917] AC. vo 
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weeks? But there are many more cogent reasons why this rule 
7 (3) should be held to be directory. What happens when a 
case cannot be finished within the three weeks either due to the 
unforseen illness of one or more members of the Board or due to 
the unforseen absence of parties or their witnesses before the 
Board, or deaths in the course of proceedings. To read in those 
circumstances the provision of Rule 7 (3) as mandatory is to invite ' 
confusion and disorder in the entire administration and work: of 
the Board. That again is one,of my main reasons for holding 
that Rule 7 (3) is directory. Unless the Statute contains ex- 
pressly words denying the exercise of the duty after the time 
named or unless it may be implied from the character of the 
act to be performed, the manner of its performance or its effect 
on public interest that the legislature contemplated that the act 
had better not be performed at all than performed at any other 
time than that named. Such statutory prescription as to time 
should be regarded as directory. Littledale J. in Smith: 
v. Jones (1), states the principle in this way—"It has 
often been held where an Act ordered anything to be performed 
by a public body.and merely pointed out the specific time when 
it.was to-be done that such Act was not imperative but directory 
and may be complied with in a reasonable time after the period 
prescribed. " I find.myself in agreement with that view. What 
is reasonable time is always. a question of fact depending on the 
circumstances of each case. In this case the decision of the 
Board in my view was certainly rendered within such reasonable 
time. 


^ 


I, therefore, hold for these reasons that the decision of the 


` Board is not void or ineffective because it was given after a period 


of three ' weeks. : 


Before I conclude, it is necessary to make a short reference 
to another point raised in the argument advanced on behalf of 
the petitioner. The petitioner challenges the jurisdiction of the 
Board to restore the Bhagchasi to possession and to compel 
delivery of paddy grown by the petitioner. The argument is 


. that under sub-section (2) of section 5 of the Bargadar Act where 


the cultivation of any land by.a Bargadar is terminated under 
clause (a) of sub-section (1) and the land is not cultivated by the 


Q) (1880) 1 Barn. and Ad. 328 (334); 109 E.R, 809 (811). 
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owner himself or by members of his family or by servants or 
labourers within one year from the date of such termination’ or 
the land: having Been ‘so: cultivated’ is “allowed - to be cultivated 
by another Bargadar within, five, years from such date, 
the Bargadar first mentioned shall be entitled to be 
restored to the cultivation of the.land. by, him. It is con- 
.tended that only in such a case can possession be restored and 
. in no other. It is contended also that the petitioner having 
got possession in 1857 B.S. no miaiter how illegally, and no 
matter that it was without the order of the Board, he is 
entitled: to retain’ what he has illegally gained. . Neither. the 

facts nor the law justifies such argument. The case contemplated 
` in sub-section (2) of section 5 of the Act proceeds on the basis 
that the Bargadar’s ‘cultivation was terminated ‘under Clause (a) 
of sub-section (1) of section 5 of the Act. Here the owner's 
alleged termination was not ünder the order of thé Board and 
therefore not in compliance with section.5 (1) (a) read with.the 
* proviso, as it must be read; so that sub-section (2) of section 5 of 
the Actcan be of no-avail to the petitioner: Here it is a dispute 
with.regard tó the termination itself; which as I will presently 
show-is governed by other provisions in thé Statute. Even were 
I to assume that such a contention was correct, I certainly will 
be the.last person in this Court: under- Article.227 of the Consti- 
tution to intervene im order to ensure that the petitioner retains 
his illegal-gain.: But here'again the petitioner's argument can 
be disposed: of'at once by a refetence to the provisions of section 
7 of the ‘Bargadar Act. That section makes it quite clear that 
the Board has exclusive jurisdiction. in every dispute. between the 
landowner and Bargadar with regard to the division or delivery 
of ‘the produce and-with regard to the termination of or restora- 
tion to ‘cultivation of land by the Bargadar. That is clear from 
an express 'réference. to such matters under sub-clauses (a) and (c) 
of section 7 (1) of the Bargadar Act. I,,therefore, hold that the 
~ Board was within its jurisdiction in making the order to restore 
the .Bhagchasi: to possession and- güsctng: the  délivery of paddy 
grown by the petitioner. PL 


elo t- 


S For ithe: reasons- stated in my judginent, I discharge -t -the 
Rule ‘with: costs. I assess such costs at. two gold mohurs. 


aP. Ni. Mooker]eo, net agree. ee 
&D.G. "' 8 | 7 -' Rule discharged. 
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` Before Mr. Justice K. C. Das Gupta and Mr. Justice 
Ae ost E P. N. Mookerjee. 


" SRIPATI DULAY AND OTHERS 
: LU. , 


1 7 


THE STATE.* 


TE 

Criminal Procedure Code (Act V of 1898)—Sections arr and 212—Non com- 
' plance vitiates commitment—Not curable by Section 537 Criminal 
Procedure Code—Section 210, Magistrate to frame: charge "urider—Com- 
mitment to be made unde: Section a13—Last of witness under Section arr 
—Magistrates obligation to exercise discretion under Section ara Criminal 
Procedure Code—Charge under Section 210 not sufficient for commit- 
ment—Magistrate’s power to discharge accused afte) examining witness 
under Section 213—4clual commitment to be made under Section 213 
Criminal Procedure Code. 


2 


4, 

'The provisions in Sections 311 and 2:2 Criminal Procedure Code are 
matters of substance, non compliance with which should be considered in 
law to amount to illegality. It is not curable by Section 537 of Criminal 
Procedure Code. 


Under, Section 210 of the Code of Criminal Procedure, the Magistrate 
is empowered to frame a charge, if he is satisfied that there are sufficient 
grounds for committing the accused for trial. But this section does not 
empower him to make the actual commitment. The commitment if any has 
to be made under Section 218 of the Code of Criminal Procedure and before 
that-stage is reached, the Magistrate has to follow the procedure laid down 
in: Sections 211 and 212 of the Criminal Procedure Code. á 

I£. no list of witnesses is given by the accused under Section 211, the 
Magistrate may make an order committing the accused to trial and if the 
accused gives a list the Magistrate may still make an order commiting the 


- accused for trial but' that only after the Magistrate has exercised his discre- 


tion under Scction 212 of the Criminal Procedure Code. 


The mere fact that a charge has been framed under Section 210 Criminal 
Procedure Code is not by itself sufficient for the commitment of the accused 
person to the Court of Sessions. Section 210 Criminal Procedure Code does 
not empower the Magistrate to make. a commitment, but Section 213 does 
and Section 218 comes into operation after the procedure in Sections 211 and 

* Criminal Revision No. 639 of 1950 against an Order of Commitment 
passed,by the District Magistrate of Bankura gn the 18th of July, 1950 
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_ 21 have been followed. ‘It is a-clear and deliberate act of, the Legislature CRIMINAL. 
for the purpose of avoiding unnecessary and improper commitment. . 





: 1951. 
: The evidence of the witnesses examined: under Section -212 may con- 9h 


ceivably be such as to make the Magistrate decide that though he originally Sripati Dulay 
did frame a charge under Section 210, the UR should be cancelled and and sn 
the accused discharged. 


, | Application by, the accused 


The Toate 


1 The material facts vill appear from ‘the judgment. 
„Ajit Kumar Dutt for the Petitioners. 
Harideb ‘Chatterjee for the State. - 
The judgment of the Court was delivered by: — 


K. C. Das Gupta, J. :— This Rule was issued on the District February, 1 
Magistrate « of Bankura to show cause why the order passed by a 
Magistrate‘ committing these petitioners to the Court of Sessions 
for trial for: offences uhder sections 147 and 486. of the Indian 
Penal Code should not be quashed. 





T It appear tiat information was. lodged at the thana on the 
30th of August, 1949, by Rashik Dome alleging that offences 
under,sections 143 and 436 LP.C. had been committed by a 
number of persons. The Police after an enquiry sent up charge 
_ sheet only under section 147 I.P.C. against all these petitioners. 
After examination of 6 of the prosecutión witnesses the learned 
Magistrate came to the conclusion that the evidence disclosed a 
case under section, 436 I.P.C. and apparently he expressed his 
decision to enquire into the matter under the provisions of 
Chaper XVIII of the Code of Criminal Procedure. There was a 
prayer on behalf, of the defence that as the charge sheet had 
been submitted under section 147 I.P.C. they were not prepared 
for cross examination at that stage. Thereafter some more 
witnesses were examined in chief and.after 11 witnesses had been 
examined in chief they were all cross. examined, after which the 
learned Magistrate examined the accused. On the 18th of July, 
1950 the learned Magistrate framed charges against the accused 
persons. andes, sections.147 and 436 I.P.C. and passed the follow- 
ing order: , ,“ The, accused are charged under section 147 /436 
I.P.C. and dis committed to the, court of Sessions by an order of 
commitment herewith... They-are all:taken in custody to be pro- 
duced. before ‚the: Sessions Court as and. when directed." Later 
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in the day-a- prayer for bail being made, the learned Magistrate 
directed ad intérim bail till the 31st July, 1950. ' Still later the 
learned, Magistrate passed. the following order: “ Accused are 
given 5: days: time to submit list of defence witnesses, if any.” 


The two points which have been pressed before us with parti- 
cular stress by Mr. Dutt on behalf of the petitioners are: (1) that 
the order of commitment is bad inasmuch as the learned Magis- 


trate failed to follow the procedure laid down in sections 211, 212 


and 213 Cr. P. C. and (2) that the evidence recorded is such that 
no reasonable man can conclude therefrom that any offence under 
section 436 I.P.C. was committed by any of the accused persons. 


_ Taking the, second point for consideration first, we think it 


- sufficient to say for the purpose of this case that after going 


through the evidence recorded and considering Mr. Dutt's argu- 
ment, we are unable to accept his contention that the, evidence 
is such that no reasonable man can conclude therefrom that an 
offence under section 436 I.P.C. was committed by the accused 
persons. . Whether, if and when the case goes to Sessions, the 
Jury as the Judge of facts would accept the evidence as satis- 
factory or not, is a. matter which we need not consider and on 
that we. express no*opinion. We express no opinion at all as 
regards the merits of evidence except saying that we are unable 
to accept Mr. Dutt's extreme contention noted above. 


The other contention raised by Mr. Dutt ought in our 
opinion to prevail.- To understand whether the provisions in 
section 211 and 212 Cr. P: C. are matters of substance non- 
compliance with which should be considered.in law to amount 
to illegality, not curable by section 537 Cr. P. C. it is necessary to 
examine. the scheme ‘in which these two sections appear. 
Chapter XVII of the-Code of Criminal Procedure deals with 
enquiry into cases triable by the court of sessions or High Court 
and starts with section 206. That section states what magis- 
trates have the power to commit for trial. Section 207 says 
that the procedure in the following sections shall be adopted 
for such enquiries. '.Section :208 provides that when the accused 
appears ‘before the magistrate, the magistrate shall proceed to 
hear the complainant.and fake such evidence as might be pro- 


` duced in support.of the prosecution or on behalf of the:accused! 


Vor. 89] . HIGH COURT. 
‘It contains provisions as.regards right of the accused to cross- 
examine the witnesses and also as regards the issue of process 
for compelling the attendance of any of the witnesses for the 
complainant or the accused. Then we come to sections 209 and 
210 which deal with the question of framing of charge or dis- 
charge of the accused. . These sections provide that after evidence 
mentioned in section 208 has been recorded, and the accused 
has been examined for the purpose of enabling him 
to explain any circumstances appearing in the evidence, 
the magistrate can do either of two things; if he finds 
that there are not sufficient grounds for committing the 
accused for trial he will record his reasons and discharge 
him unless it appears to him that he should be tried 
before himself or some other magistrate in which case he should 
- proceed accordingly. If, on the contrary, he is.satisfied that 
there are sufficient grounds for committing the accused for trial, 

he shall frame a charge declaring with what offence the accused 
` is charged and as soon as the charge is framed, it should be 
explained to the accused. It is important-to note that though 
under section 210, the magistrate, if satisfied that there are 
sufficient grounds for committing the .accused for trial, is em- 
powered to frame a charge, this section does not empower him 
to make the actual commitment. The commitment, if any. has 
to be made under section 213 of the Code of Criminal Procedure. 
Before that stage is reached, the magistrate has to follow the 
procedure-under sections 211 and 212 under the first of which 
the magistrate has to ask the accused to give at once a list of the 
persons whom he wishes to be summoned and give evidence on 
his trial, and the second of which empowers the magistrate to 
summon in his discretion and to examine any witness named 
- in any list given to him under section 211. If no such list is 
given by the accused, the magistrate may make any order com- 
mitting the accused to trial; if the accused has given a list the 
magistrate may still make an order committing.the accused for 
trial but that onlv after the magistrate has exercised his dis- 
cretion under section 312. We are unable to agree that the fact 
that section 210 does not empower the magistrate to make a com- 
-mitment but section 13 does, and that section 213 comes into 
operation after the procedure in sections 211 and 212 has been 
followed is a fortuitous circumstance, it appears to us to be a 
clear and deliberate act of the legislature of “ for the purpose of 
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avoiding unnecessary and improper commitment. It may very 
well happen that after the magistrate has obtained the list of 
witnesses, he will decide on scanning the list, it may very well be 
alter sugesstion has been made: by the lawyers for the accused to 
examine one or more of the witnesses named in the list. The 
evidence of such witnesses examined under section 212 may con- 
ceivably be such as to make the magistrate decide that though he 
originally did frame a charge under section 210, the charge 


should be cancelled and the accused discharged. This is what- 


is in so many words provided in sub-section (2) of section 213 
which runs as follows: “If the magistrate, after hearing the 
witnesses for the defence, is satisfied that there are not sufficient 
grounds for committing the accused, he may cancel the charge 
and discharge the accused.” The mere fact that a charge has 
been framed under section 210 Cr P. C. is not by itself sufficient 
for the commitment of the accused persons to the Court of 
Sessions. 


On a careful consideration of this matter we háve no doubt 
in our mind that these provisions in sections 211 and 213 are 
substantial provisions of' procedure and non-compliance with 
these is not curable by the provisions of section 537 Cr. P. C. 

, te 

Accordingly we set asidé the order of commitment made by 
the learned magistrate and order that after giving a fresh oppor- 
tunity to the accused to give a list of witnesses for the defence 
under section 211 Cr. P. C he will follow the procedure as laid 
down in sections 212 and 213 Cr. P. C. and dispose of the matter 
in accordance with law. 


The Rule is disposed of accordingly. 


Let each of the accused be released on bail of Rs. 500 /- with 
one surety of the like amount during the period of enquiry. 


R.M, Order of Commitment set aside, 
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Jatis Chandra Guha for the Respondent No. 2. 
Shovendra Madhab Basu for the Respondent No. 3." 


The judgment of the Court was as follows: — 

R. P. Mookerjee, J.:—The present appeal arises out of a. 
suit brought by a member of a joint Hindu family for partition. ` 

One Sitanath Basu died leaving a widow Tarangini and six 
sons, Bireswar, Kasiswar, Triguneswar, Nakuleswar, , Kesabeswar 
and Sureswar. The eldest son Bireswar died leaving a will 


: under which he gave his share in’ the properties to his two 


brothers Kasiswar and Nakuleswar. The youngest son Sureswar 
died intestate without any issue. His share in the property 
devolved on his. mother Tarangini. On the 15th September, 
1944, Kesabeswar transferred his' interest in the residential 
House which is the subject matter of the present suit in favour 
of Nakuleswar. Nakuleswar brought the present, suit for parti- 
tion of the residential house as between himself, his two brothers 


Kasiswar and Triguneswar and his mother Tarangini. 


Admittedly, the joint family had several properties and in 
those properties all the brothers including Kesabeswar and the 
widow Tarangini have.some interest. The plaintiff's case is that 
in the property in suit, viz. the residential house, Kesabeswar is 
not interested, and this is the only property held jointly by him 
along with his two brothers and his mother which is pequired 
‘to be partitioned. 

Various defences were raised, but it is not necessary to refer 
to them at this stage owing to the limited question: which has 
Been raised before us. 


} 

. The plaintiffs claim was resisted by the two brothers, Kasis- 
war and Triguneswar. The objection was that the suit as framed 
‘was not maintainable; the _Plaintiff ought to have brought into 
the hotchpot all the properties which belonged to the family 
jointly irrespective of the question whether such properties be- 
longed to three of the brothers jointly or to four of them. It 
was further contended that Kesabeswar who was interested in 


un 
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the joint family properties other pun the property in suit should 
have been impleddéd! ^" ''- 

The objections were overruled and a preliminary decree has 
been passed' by the learried Subordinate Judge directing a com- 
missioner to be appointed to ‘partition the residential house 
amongst the parties who àre''intérested- in. that property and 
according to the shares which are also admitted. 

un 

It is o dunia that in a suit for partition of the properties 
which are held in cotenancy amongst the persons who are im- 
pleaded ‘and nothing but the property held in cotenancy should 
be included in a partition suit. The other accepted principle 
is that no partition should be allowed in respect of a_portion of 
the’ joint properties held by such cotenants except in certain 
specific exceptional circumstances. As observed by Freeman on 

" Co-tenancy and Partition” in section 506: — 

''' “ The equities which may be dinate and enforced in a suit 
for partition are such only as arise out of the relation of the 
parer to the common property” and in section 5o8— 


Mis tract held’ in common cannot be (Pandonga by frag: 
ments.” , 


As observed by this Court in Rajendra Kumár Bose v. 
Brojendra' Kümar Bose G), there are exceptions to the rules 
above meħtioned. Where a partial partition is allowed some of 
the more important of the exceptions which have been noticed 
in’ "thé: cases or by’ other authorities ‘are: (1) when different 
portions ‘of thé property belonging to the joint family are situated 
in different districts, sepatate suits’ for these separate portions 
maybe brought, Panchanun v. Shib Chunder (2); (2) Where there 


35 


are different rules ‘of' substantive or ‘adjective law prevailing in. 


thé different Courts in the jurisdiction’ of which different Courts 
different parcels: of property are situated; Padmamani v.: Jaga- 
damba’ (3); (3) when the portions excluded from the partition 
suit are not in the pusceuon of coparonners Tuna v. Nara- 


Toa) (jn) $7 CLJ. 291. | (4) (1899). LLR, 23 Mad. 608. 
, &) (1887) LL.R. 14 Calc. 835. (5) (1909) LR. 27 LA. 151. 
"(g) (1871) 6 Beng. LR. ge 
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simham (4), and (4) where the portion, excepted, is an impartible 
property and not capable of partition Mallikarjuna w. Durga 
Prasada (5). 
When the property not.included is held jointly by the 
persons impleaded in the partition.suit along with strangers who 
have no interest in the subject matter of the property it is not 
partitioned Lachmi v., Janki (1), Bunwari v. Daya Sunker (2), 
and Kailash v. Nityananda (3). 
In the present case now before us, the subject matter of the 
suit is one in which the parties who are-impleaded are interested. 
Reference, however, was made to decisions of the Madras High 
Court, Aiyyagari Venkataramayya v. Aivyagari Ramayya (4). and 
Manjaya, Mudali v. Shanmuga Mudali (5) Reference. was 
particularly made to the following observation at page 717 in 
the case Aiyvagaii Venhkatasamayya v. Atyyagan Ramayya (4): 


^ An undivided member of a family, though he may 
alienate either the whole [Gurlingapa v. Nandapa (6)], or any 
part of his undivided share will continue to be an un- . 
divided member of the family with rights of survivorship 

_ between himself and the remaining members in respect of 
all the family property other than what he has transferred: ` 
No doubt such a member acts unfairly towards the rest of 
the family and if they are dissatisfied with him so doing, 
their only remedy is to become divided from him. When 
a partition is effected subsequent to such alienation, either 
afnicably or by suit the property alienated will be included 
in such partition and debited to the, share of the alienor. 
The transferee, however, does: not step into the. shoes 
,. of the, transferor as a member.of, the family and there will 
- be, no, community of property between him and all or any 
of the members of the family in respect either of the pro- 
perty transferred .to him or the rest of the family property. 
‘The only uncertainty or speculative character,of his pur- 
, chase, which may exist in certain cases, is not as to the extent 


(13) (1901) LLR. 23 All. 216, 7 (4) (1902) LL R. 25 Mad. 690 
(3) (909) 18 C W.N. 815. (5 (918) LE.R. 3 Mad. 684. 
(3)  (io09) 11 CL J. 384. ' (6) (1896) I L.R. 21 Bom. 797 
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e ipf, the.shareiand interest: transferred but ‘the inipossibility 
` of predicting what particular properties "would be allocated 
,.»» to: his vendor's share: if.a partition were effected immediately 
^, | before, the. transfer. A coparcener may, profess to'alienate 
w’, either. his undivided share in the whole ofthe family pro- 
' . perty or his undivided share in some'specified portion of the 
a- family, property—as..in.the present ‘case—or:the whole of a 


_ specified .portibn.of the family property as in the case in, 


, Venkatachella: RUDY eases Mudaha: ar d 


NE et 2 mt 


., Tt is quite. appacent that (BEER ith ‘which the Court was 


concerned, arose:in a suit governed by the: Mitakshara School of ' 


"Hindu Law, all the . members of the coparcenery including the 


alienor and the alienee of some interest ofa coparcenery pro-- 


perty must be included. ` Any member of à coparcenery can have 
a definite share in the coparcenery property, 'but is not entitled to 
any definite share in that entire estate or in any parieta 
PET anni and unless there.is partition effected. — ' : 


. The ao however, is altogether different in the. case of 

a Dayabhaga, family. . The members of a joint family governed 
by the Dayabhaga School of Hindu Law, can always ascertain 
and know what bis share in the joint family property is. Aliena- 
tion by a member of a Hindu joint, family governed. by the 
Dayabhaga , School of. Hindu Law, of undiyided interest either 
of the entire estate or- of any, particular property:included within 
that estate is allowable. The transferee gets an interest in the 
property, which he can, “enforce according to law., If the aliena- 
tion be in favour of a stranger and in respect of,a residential 
Bouse, there are specific provisions under; the Partition Act under 
which the rights of the alienee may be ascertained and enforced 
and that also in a particular way. If the property alienated is 
in respect of „properties other than the residential house, the 
alieneg is entitled to arrogate to himself and ask the Court to 
enforce the rights which the alienee: had. The position, there- 
fore, as referred to in. the case,’ Aiyyagari Venkataramayya v. 
Aiyyagari (2),, is not, at all appropriate to or relevant for a decision 
in a suit in which the parties are governed by the ‘Dayabhaga 
School of Hindu Law. 


t) (1870) 5 Mad. H.C.R. 166. ' Vite cR. Ehe d 
(2) (1902) LL.R. 25 Mad. 690. 2.) ye E 
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If this difference between the effect ot ‘the two schools of 
Hindu Law-be borne in mind, the observations of the Madras 
High Court in'tbe case, Manjáya v. Shanmuga (1), will become 
clear. When a coparcener under Mitakshara School of Hindu 
Law alienates his share of certain specific family property, the 
alienee does not acquire any interest in the property, but only 
the equity to enforce his right in a suit for partition for the 


-alienee’s share, if possible. Such an alienee has: no right to 


possession and no status.as a tenant in common although he may 
have obtained possession of the property in execution of a 
decree against one of the coparceners. The purchaser of the 
interest of a coparcener governed by the Mitakshara Shool of 
Hindu Law must, therefore, sue for a general partition of the 
entire family property. of, 


As has been pointed out repeatedly by this Court that the 
rule that a partition suit should embrace all the joint properties 
is neither arbitrary nor technical. It is founded on sound and 
weighty reasons, but in applying this rule the general principle 
that all the property held in cotenancy and nothing but the 
property held in cotenancy should be included in a partition 
suit can be overridden. , : 


^ 


The learned Advocate for the appellant attempted to strike 
a difference when a stranger to the family is an auction purchaser 
of the interest of one of the members of a Hindu joint family and 
when one such. members transfers his interest either in the entire 
joint property or in any particular property in favour of another 
members of the same family. We could. not find any principle 
in support of such a distinction being made between the two 
classes of cases. l 

Reference may in this connection be made'to Lachmi Narain 
v. Janki Das (2). The members of the family were governed 
by the Mitakshara School of Hindu Law. The Plaintiff, a mem- 
ber of the joint family, sued the defendant, another member of 
the’ same family, for partition of certain property which had 
once been the property of the joint family as a whole, but which 


Q) (1913) IL.R 38 Mad. 684. Jt un 9 74 n h 
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vat, the, relevant time: when the,.suit was.filed had become joint Civa. 
„property of the. . plaintiff andj the defendant only. It was held am 
phat i It was. not necessary, that-the plaintiff should include in that Sk 


— 


SUL o other, properties which, belonged jointly to the plaintiff, the’ Kasiswar Basu 
defendant and other members of the joint family. v. i 
: ; Nakuleswar Bose 
po was also made to Pohti v. Atmaram xA 
Janardan cs ». and the tollowing observations of Parsons, J.:— 


R. F. 
Mookerjec, } 
“Tt eign: be said that the asin of the plaintiffs to 
"obtain their share of property owned. jointly by them and 
(aj. B is founded on the same cause of action as their claim to 
obtain, the share of property owned jointly by them and B 
and C. If the cause of action is founded on a refusal on the 
part of the defendants to divide, then the refusal in each 
case is that of different persons owning different rights. 
| If it is founded on the right to claim a partition of what is 
joint, then the subject matter is different, for the joint : ^ 
property of A and Bx is not the joint property of A, B and 
C." 


r 


Ranade, J. concurred with the view stated above. 


In our view, the present suit as framed by excluding pro- 
perties which the three brothers and the mother were interested 
with another brother was not bad in law. Kesabeswar is not a 
necessary party in the present suit as the property now under 
partition does not belong to-him. 


The appeal accordingly fails. 


The learned Subordinate Judge did not allow any costs to 
the plaintiff for certain reasons assigned by him. The plaintift 
has filed a cross-objection claiming costs in the usual scale. We 
do not think that the Court below was not justified in disallow- 
ing costs for reasons assigned by him. There is no question of 
principles involved in the crossobjection which .must be. dis- 
missed without any order as to costs. - 


It has-been represented to us on behalf of each one of the 
defendants Nos. 1 to g praying for separate allotments although 
0) (1899) LL.R. 3g Bom. 597- 
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Cry. such separate allotments had not beeii prayed for in’ thé’ trial 

v ‘Court. In view ofthe facts and circuinstarices’ of. thé’ present 

pe case, we think that it-is'in the interest'of'all the parties that there . 
Kasiswar Basu should be separate allotments in favour of the plaintiff and each 
y. one of the three defendants according to the shaies' déclared. 
Nahuleswar Bose The. plaintiff will have five-twelvths share in the property, de- 
pne fendant No. 1 will have one-fourth sharé, defendant No.’ will 
R P. have one-sixth share;'defendant No.'g ‘will -have one-sixth’ share 
Mookerjee, J with a declaration that she has got only a life interest in the. 
alloument which will be made in her favour. Subject to this 

'variation, this appeal is dismissed with costs ,—hearing fee being 

assessed at three ‘golds mohurs,—to the plaintiff, respondent. 

LNO. a. mx as 
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Probate’ ‘and, Administration Act que 1881); Section 50—Just “tause—Non-* 
+. ,cttation, if a just cause—Delay ‘in applying; in spiteof. -hriowledge of:cir- ' 


,,,Cumstances and without any reason, if acquiescence. ,,, , 


Although a grant of' probate may be revoked on íhe ground of non- 


citation, 1t does not follow that thc Court must revoke in all circumstances. 
Law, confers, ọn the Court, a disctction which has to be _ judicially exercised 


on well ‘known principles. It does not follow that because there is a ground , 


the ‘Court must revoke the probate, 


st E ‘ r 


Where ,a grant is sagt to be revoked on, 1, grounds of non- -citation | and- 


genuineness of the Will and both the issues are tried together, the Court 
would not revoke the giant on the ground of non-citation, if the due 
exécution and genuineness of the Will is proved.: Such revocation would be 
worse’ than unprofitable. ? LE 


' Section 57 of the Probate and Administration Act provides for modes of 
revokińg a Will òr Codicil by the testator. A mere intention to change the 
Will without taking any step to revoke-the same 15.not a revocation, however 
ds the intention may be. $e : 


- If a person, entitled to controvert a Will and to oppose'a grant, knows 
all’the ‘circumstances relating to'the deceased and: the affairs of his estate and 


yet; without any reason lies by for a long:time, during which witnesses, have - 
died and means of explanation have disappeared, it is s extremely inexpedient , 


to allow a transaction to be ripped up. 


“An: argument, against relief founded upon mere delay. though does’ not 
amountsto a bar by any statute of limitation, yet, the validity of such defence, 
must be, ied upon, principles substantially equitable. : 


. “Appeal, from Original, Order No. 131 of: 1950 ; against the Order. of 
P. B. Mukha, J dated 29th August, 1959. 
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Appeal by, the Executor. , in NET 


The material facts will appear from the judgment, ,. - 
A. K. Sen & Gouri Mitter: for the Appellant. 

: Mors, abcr. EL wet 
Atul Gupta, P. N. Sen & Probhat Sen: for the Respondent. 


The judgment of the Court was as follows: — 
S.N. Banerjee, J. : This is an appeal from an order made — ^ 
on Áugust 29, 1950, by P. B. Mukharji, J. revoking the probate 
granted by this Court on September 30, 1921, which was extended 
on RS 16, 1933. 





Moo ut 1 \ 


. Benode Lal Ghose a Gea See of Baranigar | jn the 
suburbs of Calcutta acquired by dint of his own labour properties : 
moveable and immoveable of considérable value. : He, having 
no son, adopted a’ boy of the name of Charu, and made Bis last 
Will and testament, bearing date July 29, 1912. 

l ' 
It appears: that the relationship between he spent: son | 
and the father was' not good, and in 1917 he intended to change 
ze Will He desired to place his estate to the value of 

75. 000/- in the hands of the Administrator General'of 
pete for the purpose of a hospital to be built at Baranagar. 
He wrote on June 2g, 1917, to the Administrator General to send 
a man to assist him to make a Will. There is a draft agreement 
of 1917 on the records, which shows that it was prepared for the 
purpose of enabling the Administrator General to take possession ; 
of certain properties of Benode. 

On the 5th March, 1920, Benode was murdered. Charu 
was tried for the murder, was convicted and sentenced.to trans-. 
portation for lifé. He served the sentence and came back in 
1933. : E 

Probate of the will was granted by this Court on September 
30, 1921, to the three executors who applied for it, namely Sm. 
Latikabala Dasi,.wife of Charu, $m. Muktakesi Desi and Sri Anil 
Kanto Ghosh, father of Latika. At the time of the conviction of 


~ 


VoL: 89;] E Zu ^x dot som corir? nu 
D 
4 Charu, Bénode’s ‘wife''was ‘living. She: ‘died before’ the probate 
was eranlel The managing executor was Anil. {126 +} 


` Civ. 
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EG Charu -was! ai^ guilty: of: pridas thie could ‘not take any ‘atikabala Dasi 


Beneit under: the will or iriherit his' father’ - In that case what- 
vever’ properties. Benodé left would’ devolve: on’ ae cousin Girish, 
:who was the:next: reversionét. 
gebe. tito yop De : eB SH 

"Probate having been: T the executors enteréd into 
Pasin of and managed the estate: ' It appears that no citation 
was issued to Girish, the’ probate being'granted- on the same pede 
the SPpHeaton for probate was made. 


“> Girish!died in 1940, without taking any step for'revocation 
-of the probate, leaving four’ sons, ‘the youngest of "whom is" Anil, 
who on September 14, 1949, made the appheaHon for revocation 
-of ees dE MS: Ee 


ED ls MV -j-ot uer $t vt sk apty, d $t 


Hin: the’ petition: the" petitioner recites: the fact I haveé-already 
‘shortly stated, and! adds that -from’' the ‘correspondence set out 
in thé petition, it would: appear that the testator revoked his will 
and made arrangement for handing ‘over the estate to the Ad- 
‘ministrator - General, for a charitable -purpose but the purpose 
‘did not mature.’ The petitioner ‘further adds that the testator 
did: not “maké any will in place of the will tliàt was revoked. 
‘He submits that as Beriode had tevoked his will' without making 
a fresh one, he should be deemed to have died intestate, and the 
ped hone and his three brothers being the nearest male relations 

-bfi the testator, were ‘entitled'to the estate ofthe deceased. The 
petitioner fuither adds’that Gitish did’. not take any steps ‘for 
tlie revocation of the probate’ as hë wás"more or léss'a retired sort 
of man, having a religious frame of mind and not inclined to 
engage himself in litigation for the purpose of recovering the 
PODER, of his" econ a the 'sdid" Bencoe Lal Ghise. ` 
ppn The E pedii therefore, ' ‘proceeds on "the eine ‘that 
'Benode had fevoked his will'and' died intéstaté. 'In the petition, 
‘no <daite‘ is given as’ to ‘when! the previous” will according to the 

i 'petitioer was revoked; arid ' theré "is arl" implied admission that 
‘Girish knew of the "will and óf-ihe ptóbate/ “It ‘is ‘suggested’ that 
Hodia hot take any step "to! tevoke the probate; às being of a 
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_religiọus frame of mind, he had no desire to take the rere 


of his cousin. 


In the affidavits that were filed in opposition to the petition, 
it is definitely said that Girish and/or the petitioner and his 
brother were well aware of all the material facts, the records that 
were placed: before the court in the revocation petition, were 
available to them from 1921, that with full knowledge Girish 
and/or, the petitioner allowed .the executor to obtain probate 
and proceed with the ‘administration of the estate. It.is. .de- 


"finitely, stated that. Girish was fully aware of .the pee pro- 


ceedings. 7 due et bie! irte JON Song 
; These, allegations are: not specifically denied ,by the peti- 
tioner, though there is a general denial. .- |, 

The petitioner asks for revocation of the prebate on the 
following grounds (1) no citation was issued’ to Girish who was 
the nearest male relation alive at.the death of the deceased; (2) : 
the grant was. ‘obtained fraudulently. on untrue allegation of a 
fact, essential to ‘justify the grant; (3) the grant was obtained: by 


making a false allegation as to the value of the property left by 


the deceased (4) no account. was filed by the executors; (5) the 
grant was obtained by concealing the fact that the testator had 
intended to revoke the will (6) the grant was useless and: in- 


operative, Indeed all the. grounds mentioned in the section' 
[or the revocation are relied pens: 


1 
/ 


` The matter | came up ior hearing. before the learned Judge. 


A number of witnesses were called. The learned Judge has made 
the order revoking the probate from which this appeal has been 
jaken., By a ahia . "A $e 1 


M i E E "nu V ME 
It is common -case that no citation .was issued to Girish. 
The citation, therefore, was defective. What is the position 


then? , The matter must be. governed by the Probate and Ad- 


ministration Act of 1881, and not by the Indian Succession. Act 
of 1925, though there is no difference between the two Acts on 


the point, under ‘consideration. . The probate was granted in 


1921.and the Succession Act came into, force in 1925. It isan Act 
which has ‘consolidated the law, applicable to intestate ane testa- 


* Vor. 89.] 


TON dcdit uM 


.,HIGH, CỌŲRT, 


, mentary succession in India. „In construing 3 an Act which is a 


"L2 
"Consolidating ‘Act and does not profess. to: amend. or. alter the 
provisions of the Acts c consolidated, prima facie, the same effect 
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— 


‘ought 't to! be given to its provisions as was given to those of the  Latikabala Dasi 


Acts Tor which it was substituted. Mitchell. y. Simpson (a). 


- 


The law which governs the case is to be found i in Section 50 
‘of the’ Probate and Administration Act of 1881 (Section 263 of 


‘the present Aci) That Section, o far as it is relevant, runs as 
follows: ets " i 

"Thé grant of probate... MOS TEAR UA. may be 

revoked or annulled for 1 just cause. Explanation-— Just cause 


t 


stuf Ist kaste That the' proceedings'tó obtain’ the’ grant were 


© defective-in: substance; end. That-the grant’was obtained’ | 


. fraudulently by. making a false suggestion;'or by concealing 
' from" the: Court something material ‘to the case. A. TS 
oa Sofa ta t. A die sg s r . i ` 
; ‘Therelevant dieran toda Section are: " 
= atelo dl neat nts X PLE a i fy 
trace leoi * (b): "The grant was made: without citing parties who 
' ought to: have been cited. (c) . The Will of paret probate 
was obtained was forged or revoked.” 
,« In this-case the petitioner sets up two grounds for, revocation. 
The first comes within illustration (b).and the second within (c). 
. Ihe first is, that.the probate was-obtained without. citing a party 


»who ought to have been cited. The second is that the Will of 


which probate was obtainéd had been revoked. 
"C In Ramanandi-v. Kalawati (2), which' was also an ‘appli- 
cation for' revocation of probate, two “grounds were taken: (1) 
the ‘grant’ was’ made without citing patties ‘who ought to have 
been citéd, and (2) the Will was a forgery. ' Lord Sinha' deliver- 
ing the Pu dd of the Board observed: 


a : Qe it up 


“Te is Apparent that the plaintif in this case set$ up 
“both these grounds 1 for revocation. The, first i issue as. framed 
"comes under illustration (b). and, the. second issue under 
illustration (9 , 


it nn Gaye fp outa, n n M nx pir 
eG (isoo\:36.0 BD. de a porate ba s e t dS 0 ona 
} (a) 4,0927) L-R., 55 LA. 18, (24).1 cathe a ede s dua Tias? 
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' “IF these“issués’ were tried separately and the plaint 
succeeded on the first issue, (hat in itself would be sufficient 
for revoking the probate; but it would’ still be open, to. the 

‘defendant to prove the Will and, if she succeeded, the 
"probate would stand. 


“Tf on the other hand the plaintiff led’ on A the first 
issue, that would not preclude her from proceeding to prove 
her second ground namely, that the Will was forged, and 
the probate would stand or fall, according to the result. 


Soffa 


ni It is obvious that the;question of onus of proof is there- 
, fore of great importance in this case, and the District Judge 
, as well as the High. Court on appeal rightly lay stress as to 
the onus.on each of these two issues, which might have been 
tried separately but were not so in fact, as evidence was 
given by each party in support of their respective cases on 
both issues together and not separately. Their Lordships 
agree with the Courts below, that in the circumstances of 
this case neither party was i dns by the Sii 
adopted. x 


‘| In the--case before us also the same procedure has been 
adopted. ‘Both the issues have'been tried together. We do not 
think, however, that any pee bas been: caused to- the 


‘parties. © oe 


The learned Judge instead of coming to a finding.as to 
whether the Will had been revoked or not, has found that 
testator had intended to revoke the Will. The relevant portion 
of the judgment i is as follows: I 


“The trùe scope of an application for revocation under 
section 263, of the ‘Succession Act should always be borne in, 
'""mind." It is not an application to' prove that the Will in 
fact was revoked: Nor does any question of genuineness of 
Will arise for consideration until the Court had decided that 
the probate must be revoked on one or more of the grounds 
specified in that Section. In my view the'only matter for 


I zie. 


Ta * icu Mr zie hen sop, AW ui - 


DI 


Vor. 893... 


“consideration upon an application f for rey jocation QE ‘probate 


“ESN Eee be SHIT Del 


dd is whethér th e applicant, have: made out,a 2, just cause, for re- 
Nr aere I6, For, re; 
oca 


4j, 9cagon. and the application, canopa thrown; out on.the, 
m 3s à pn 22 4 a "x 
nd th 


ue: er t's do tee 


suf cient to prov 
Wale Gat sore Pro € actual, revocation. of, the, . Will, or, throw , 


7 loubt Qi ny the genuineness of the Will., .L-hold. on: the fact. 
i Dou -ase and on the ‘evidence. already adduced, that the, 

grant was obtained fraudulently.by concealing from the 
Court the n material fact of the an of the,,testator to 


3 re the | terms of th the W ue Whether i in, fact the, 


" AT a revoked ` or its terms were, altered will be a matter, 
M Aa 1a determination, when OB) revocation , of „this, grant, | 


Io Sh Preset ings . are, instituted, for grant, after dug, cita-, 


ene vay 


iles HANITA T eue t! dabas og tbe f pop oct 


m | this. case dd the petitioner has succeeded í in proving, nay,jit is 
adniitted, iby, the. parties concerned that. Girish was not, cited., 
Ipi is common case that Charu, being guilty of patricide, « could not, 
take any, benefit under the ‘Will gr ct could ] he succeed to the pro- 
perty of his father. Charu being left ‘out of consideration, if the, 
testator. is considered to have died intestate, his, properties would; 
devolve on Girish subject t to the life interest of Benode’ s widow, 
which of course ended with, her death., b on the other hand, the, 
Will had not been revoked, ‘Charu could not take any benefit 
under the Will and to that extent there, would be intestacy, and 
Girish ‘would’ be centitled, to, the benelit Which was reserved for , 
Charu in the Will. : . : 


MPE a rg P V PaE e E 0 2404 PULS 


,, There can be no doubt, therefore, ,that Girish. was entitled : 
to citation’ ‘and | this i is conceded ; by t the Counsel for. the appellant, . 
The proceeding. to, obtain. the grant, therefore, iby. reason of non- 
citation of, Girish ‘was defective. the ‘probate may be revoked , 

^on this gipund, ‘But. does it folipw, that the Court must revoke 
the probate? ‘The, Section -sa y3 that, the: gran of probate , 

; ; mày be revoked, for * just cause.’ This Section, 

confers,” a discretion on the Court, to revoke the grant. on any, 

of the grounds | specified in, the Section. That, discretion, has to, 
be exercised judicially on well-known principles. It does not. 
follow. that: because there is a. ground, the Court must revoke 
the probate. y Take an illustration. A,a necessary party | is not 


cited., He comes to Court, ‘for revocation ot the, grant., 1c 


Tos 
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adiit that ‘bie Will was duly exefiited’ and is a genuine Will. 
Here’ there’ is ground: for revócátion because’ the. necessary party 
was riot cited" (But Will thé Court revoke the grant? Certainly 


Latikabala-Dasi! not! ‘Tt! would’ be a ‘farce to’ revoke the grant and call upon the 


v. I 
Anil! Betari 
Ghose:? - 
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exetüttor to prove: thé Willa" Will which is admitted, by the 
person "WE! asks for revocation of ' the Probate, io be a ‘genuine 
Will, ‘duly executed: ' “' pak 


yt soU. AR aul Co tege U 


PI rtp 22 SEE 


“' It seems ‘to me’ ‘on the jauthiotity of the Privy Council ‘case 
that where’ the’ two. issues are tried ‘together and it is proved ; that 
a necessary” party wa riot cited, ‘but the Court on the evidence 
before it, comes to’ the conclusion’ that the Will was duly executed 
arid has not’ been revoked, ‘the’ Court would not revoke’ the grant. 
Such revocation would be worse than unprofitable. 


4 "In the’ case “before” ‘us’ all’ thác has been said’ proved, ‘and 
found i is ‘that the testator had intended to ‘revoke the Will. Even 
there" ive entértain a genuine doubt as to whether the learned . 
Judge arrived at a correct finding. In the letter dated June 29, 
1917, of which I have made an earlier reference, the deceased no’ 
doubi 'Cxpresséd' an’ intention io make a new ‘Will, but the 
` subsequient: letters do’ not prove | the’ continued existence oL that 
intention? on the conttary prove the reverse. a 


VA rca an on 


u EA, E ow ' D é 


` Let us assume, however, (for the sake of argument) that the 
testator had the intention ‘to’ Yevoke the Will. Did be revoke it? 
The answer must be in the negative. 


' Section 57 inakés ` provision for revocation of an unprivileged 
Will. Section 59 provides. for thé ‘revocation of à privileged Will., 
Under Section 57 thére are four modes in which an ‘unprivileged 
Will or codicil, or, ariy part thereof, may be revoked: (1). by 
marriage, (3) by another Will or. Codicil duly, executed, (8) by 
writing declaring an intention to’ revoke, and: duly executed, (4) 
by the’ burning, tearing’ or “otherwise destroying the Will-or 
Codicil by the testator, or by. some other person in his presence 
and by his ditection, ‘with the interition of revoking the same. 


1 


E “this case ‘there’ is no evidence at ‘all that the Will in 
question was revoked by any of these methods. ‘All that is ‘said 
and proved | is that Benode had an intention to revoke the Will. 


NONE AAR Uh ana ARE LS "e 
Vor. 89.) ~ - - +- ' HIGH COURT. .. 
Brg Tod l2 Pd mai re gegooi stoned 26d oor 
But the nieré ienition ic to revoke does not; revoke a, MA ill. sÅ. man 
ine jut P rood pan. Det ‘ta se as! 
making : Wil may subsequently change his In mind., He may, 
oat E RE ak ic 
think that hé sholild. change. th e Will’ and- make e another Will. 
eed T chilies ata 


But he may not do anything at all, until he revokes the Will, 
however strong the intention may be, the Will is not revoked. 
Larat ub tah bass ase tinae eU Iw n wos nera? ul 
In this case the deceased after+he 'had: thought: of making 
a new Will had at least three years time to revoke his earlier Will. 
He we murdered on 5th March, 1920. But. he did, not do,any- 


Y^ sdm. 


thing to to revoke the ‘Will. There“ às Doihing. to. show that, he 


Noe YUE or B 


` adopted any “of the modes by which a Willis poet | 


dal Gern } 


ry lue 
faga EN QE ull tta ipa 


The: ( (rer M 
vean in, the, ‘petition, and. the evidence before Te, us 


cake 


CAM uu 1 


révoked' was a ‘genuine Will, ‘duly executed, ‘and a es v me 


ee xU spite M 
On the vadens. pe jema à Judge would have been justi- 
fied, and we would be right in holding that there was a duly 
executed, Wil, and it has’ not, been. LTevoked.' Tf f that i is so, there i às. 
do ‘point, iñ feVoking the grant. . In, a case like bis it would, be. 
a perverse exercise of discretion” 1o Tevoké the grant, Nothing i is, 
gained by revoking | it and. asking the exegutors , to proye t the, Will, 
anew, ‘the’ genuineness and the exécution, -of which 2 are admitted. 
by the person who wants the Will to be proved i in his presence, 


! 


"On this. consideration alone, ’ we would be prepared to! set 
dide the order of the learned:Judge^ "But tliére is'another point 
on which we think the learned Judge.has gone wrong. On the 
pleading it would not, be unreasonable to. hold that Girish. had 
knowledge of the probate. and of. the, executors being in possession 
of the estate. of Benode. "There; vis an allegation: in the affidayit. 

“of Achinta (para. 19), that ‘Girish was fully aware of the probate. 
proceedings., The. petitioner, , though J he deals,with the -affidavit,. 


of Achinta; does not specifically deny this. allegation. If, there-: 


ae fore, we, hold that Girish, knew of. the, probate proceeding jand> 
did, not intervene, Girish | could not, challenge the grant. s =! 


In ^Wyfcherley 3 vi ‘Andrews’ (5 Lord Penzance said: “if a 


pefton, Knowing what was ‘passing, was “content ‘to stand by and 


t og» usi 4 "br D v. ud 
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sec his battle fought by some body else in the same interest, he 
should be bóund by the result and not be allowed. to reopen ithe 
Py RS . t a 1 ORAE MS 5 ug E $ a 
case. That principle is founded on justice and, common sense, 
and is acted upon iri Courts of equity." Be Os, seat 


^ Ua e, © t, 
Y roe | 


If Girish knew what was passing, and stood by, he should 


(d 

E A Pa Vp DE CENE 
. But as the probate was granted on the day the petition. for 
probate was presented to the Court, we will assume. that Girish 
did not küów at any niaterial time, that a pétition had been 
made for the grant of probate. But there is absolutely no,doubt 
that Girish” in’ 1933, and thereafter’ fully knew that the probate 


"had beeri ‘granted. "That is proved on the admission made in, 


the petition; that is proved on the pleadings and Exs. 1 & 2; on 
the evidence of Pannalal Chatterjee, an advocate of this Court ` 
and of Bhutnath Kerr, a son-in-law of ‘Girish. ` 


. lt appears from thé evidence of Pannalal’ Chatterjee that 
after Charu had come óut of the jail, he had a talk with Girish 


régarding the laiter's right in the property of the ‘deceased. “In 


-Ex..2 which is the draft of an agreement made ‘by Panna Lal. 


undér ‘instructions of Girish"and which was’ intended. to: be 
executed by Girish, and the two ladies who were given life. in- 
terest in the estate of ‘the deceased by this Will, there are recitals 
to show that Girish knew at least at the time that probate had 
been granted and the executors were in possession of the estate: . 
The learned Judge has not accepted the evidente of Pannalal 
Chattérjee. We have read the evidence of Pannalal Chatterjee 
and we do not think there is sufficient ground oh which his evi- 
dence can be rejected. On the Material point, namely, as to 
whether Girish knew of the probate, the witness is corroborated + 
by the evidence of Bhutnath Kerr. Ex. 1 isa lettér written by ' 
Girish to one of the executors recording that his son-in-law 
Bhutnath has been approached for à settlement betwéen Girish‘ 
and the two ladies, and that Bhutnath had said, “ if a list is given 
to me about the properties, then I shall be able to-understand on 
going through the same.” Jt further appears from Ex. 1 that 


Verres i "21 HIGH‘ COURT. 


' Gifish: dud: a: ‘éoliversation ‘with: Bhutnath regarding the matter. 


If/Pannalal ‘Chatterjee warited to givé untrue evidence, how easy: 


wotild it have been for'him ‘to’ say that Girish had knowledge of 
the probate proceéding. He could easily ’say that he met Girish 
the day: after the' death of Bendde, and’ had‘ a talk ‘with Girish 
about the Will’of Benode, that Girish ‘had’ asked’ hin about the 
. rights of Chary etc. etc. That would have fixed’ Girish with 
_ direct knowledge of the Will. He could have said also that he 
had ‘a-‘talk'-with’ Girish regarding the’ application for’ obtaining 
the’ probate: etc: "But hé did not say any such thing. ‘His evi- 
dence seéms to-us-to'-be that of a truthful witness and is corro- 
borated‘ on: the material points by other evidence on‘records. ` 
We are not unaware that tlie Judge : of first instance should 
not ordinarily be upset ‘on a question ‘of fact, because’ first and 
last'and all the time, he has the great advantage, which is denied 
to’ the -Court of Appeal, of seeing"the "witnesses and watching 
their demeanour: "Büt'he'is. not thé possessor of infalliability 
and, like other tribunals, there may be occasions when he goes 
wrorig on a/question of fact’ and there is certainly jurisdiction in 
the ‘Court of Appeal to reconsider the facts in^the way they do 
réconsider them! and to come-to'‘an ‘opposite conclusion from 
that arrived’ ity the Court below: "Powell v. Streatham Manor 
Nursing ‘Home (i). After a careful’ consideration: of the pro- 
babilities; we are unable to agree with the learned! Judge that 
Faune Chatterjee’ s evidence’ cannot be believed. 
D 
Look at the probabilities Girish was a cousin of Benode. 
Girish's wife was a cousin of Benode's wife. After Benode's 
death it ‘is quite natural’ that Girish would ‘call upon the widow 
of'Benode. That is' common 'practicé ‘amongst the Hindus. 
There 'maust have been some sort of Sradh of Benode. He was 
a richman. 'There is no reason why Girish should not know 
. of it. The probability i is Girish attended the Sradh. There is 
nó' evidehce before i us to show that Girish was on inimical terms 
with“ the’ ‘deceased or on ‘such’! terms: that invitation would- be 
inipossible.- -Girish further knew that Cliaru had been convicted 
` of the ‘murder: Girish knew that he^was the: next reversioner. 
: He knew that the executors were in Possession » he estate of 
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the deceased, „He knew that the probate, of the Will had ‘been 
granted. In 1933 he himself was negotiating for the sale of his 
interest in. the property of the deceased to the ladies who took - 


i life. interest in the-estate under the Will. He had also the means 


of “knowledge "of the. records in, the probate, proceedings. . He 
died i in 1940. He did- not take any step to revoke the Will dur- 
ing ; ‘all, those years ES Rx 

. It is alleged: he was, a retired sort.of man. He did not care 
for, the property. But he knew all right how to megotiate for 
sale. of his interest in the estate of, the deceased. We cannot 
accept, the petitioner's story: that his father was, such a religious 
man; that he would not care for money. 

r „ Girish did’ not take, any step and allowed the executors to 
remain in possession of the estate of the deceased. Neither the. 
petitioner took any, step .before 1949. What is the position? 


- Has the petitioner lost his right by acquiescence? 


In ‘Shyama Charan, v. Prafulla (1), a distinction. has been 
made between a case "where.the acquiescence alleged occurs,while . 
the. act acquiesced in.is in progress and another where the 
acquiescence, | takes. placé after the act .has-been, completed; re- 
liance is Placed. for the, distinction on the observation of Lord 
Cottenham, in Duke. of Leeds v. Earl of Amherst (3. The, 
observation was made. in connection with a claim for compensa- 
tion for iind waste by a tenant for life while in Possession 
and is as follows:. E. É 

s "d a party, ‘haying a a: MS stands by and sees another: 
„dealing with the property in a manner inconsistent with 
that right, and makes no objection while the act is in pro-: 

- gress, he cannot afterwards complain. That is the proper 

‘sense of the word acquiescence. In that sense, however, 

there i is no- acquiescence here, for the act was done when the 

present Duke was a minor, and when, if he had knowledge 
or.means of.knowledge—and he does not appear to have 
7 been of, an age, for, that—nothing of acquiescence can: be 
` (1) THES k C.W.N. 883, Mi i 
(3) (1846) s Ph. 117. . E T 
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imputed. to. "Bui. The defence, therefore, which is really 
~ intended ` to be set up, is not ,acquiescence, but release or 
abandonment of the party’s right. For that purpose, how- 

. ever, it is not only necessary to show that the plaintiff knew 
of. the acts of waste having been committed, but that he 
; knew. of; ‘the, rights which. they, gave him against his father, 

. and that. having. such knowledge, he: did- some act, amount- 
ing to a, release of that right; 


án my Lord Cease Hak be said thet ere is 


acquiescence : after the act has been completed. , He said acquies- 


cence was mot. the term, which ought to be.used. 


1a 
EPET 


"Thére can.) ben no, AT that in ‘this case Girish was eütled: 


to cóntroyert the Will: and, to call the probate in and put.the- 


: executors on’ ' proof. There is no specific time which limits .a 
party. There. are many instances in which the Court has allowed 


the probate . to be called -in after a long. time." That may be . 


done with .cause. shown. ,But it.cannot be held that it may be 
done under any circumstances. . It- would. be contrary to reason 
and every. ‘principle, of justice. Where.a party: interested to: 
|: oppose the.grant has been in a situation which rendered it im- 
possible or difficult for him to have proceeded earlier, e.g. if he 
had been absent from the country, a minor, or labouring-under 
imbecility, he may be admitted. “But without reason, and where 
- there are such strong reasons as there are, here to show .that he, 
was not in such a state of incapacity as to have prevented him, 
and further that he could.not be ignorant of all, the circum- 


stances relating ' to the deceased, the case is different, . See. 


Hoffman v. Norris and White 0» 

"Those udin. require the. active inter- -position of the Court to 
revoke the probate, should use due diligence after there has been 
such noticé or knowledge as to make it inequitable to lie by.” -In 
Erlonger v. New, Sombrero Phosphate. Co.. (3), Lord Blackburn, 


made the, following observation : And any change which occurs, 


in the position of the parties or the state of the property after : 


such notice ,or: knowledge , should tell- much more against the 

party in mora than a similar change before he was in mora 
(1) (1805) 2 Phill. 230. — quee Du ES Bue. 6s i 
(3) (1878) 8 A.C. 1218 (1279-80). S000 ape Soa am sn 
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sliould do. ‘In: Lindsay Petroleum Company v. Hurd (1), dt is 
said: “The doctrine of laches in Courts of Equity is not an 
arbitrary'or'a technical doctrine. "Where it would be practically 


Latikabala Dasi "unjust to give a: remedy; either because the party has, by his 


vi 
Anil Behari 
, Ghose. 





Banerjee, J^ 


conduct done that! which might fairly be regarded as equivalent 
to'd' waiver of it, or where; by his conduct and neglect he has, 
though perhaps not waiving that’ remedy, yet put. the other party 
in a situation in which it would'not be reasohablé to placé him 
if the remedy were afterwards to be asserted, in either of these 
cases lapse of time and delay dre most material But in every 


` case if-an argument against relief, which otherwise would be 


just, if founded upon mere delay, that delay of course not 
amounting to a bar by any statute of limitation, the validity of 
that'defence must be tried upon principles substantially equit- 
able.' Two circumstances always important in ‘such cases are 
the length of the delay and the nature of the acts done during the 
interval, which: might affect either party and cause a balance of 
justice or injustice in taking the"orie course. or the other.: So’ 
far as relates to the remedy.” I have looked iñ vain for any autho- 
rity’ which gives a more distinct and definite rule than this; and 
I think, from the nature of the inquiry, ‘it must always be a ques- 
tion of more or less, depending on the degree of diligence which 
might reasonably-be required, and the degree of change which has 
occutred, whether the balance of justice or injustice is in favour 
of granting the remedy or withholding it. The determination 
of'such'a qüestion- must largely depend on the turn of mind of 
those' who have'to decide, and must therefore be subject to un- 

certainty; but that, I think, is inherent in the nature of the 


inquiry. " ` i ze 


In Watt v. Assets Company, Limited (2) where a Company 
was wourid- -up and contributories were discharged from further 
liability:ón a composition and a period of twenty years super- 
vened, it was held that every intendment must be made in favour 
of what was done twenty years before as having been lawfully and 


„properly done. Lord Halsbury at P: 329 said: “It appears to 


me' that tlie matter rests, not upon any question of technical 
law;' but upon broad! common sense, and ‘especially upon these 


(1) (1874) L.R. 5 P.C. 221. ` vt 
(a) [1905] A.G. 817. i ` 
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two principles that at thisudistance of time 'every intendment 
“should be made.in favour,of, what has-been. done às being law: 
fully and „properly. done, and:.that: the ‘persons. who: are now in- 
sisting upon these: rights, have lain. asleep’ upon their rights so 
long that as a matter of fact we know -that witnesses have 
perished, and ihe opportunities which. might shave -been had if 
. .the question shad ,been..earlier raised. have.:passed away. `- We 
are asked at a, distance, inthe one case of twenty years, and in 
the. other;case, of twenty two years, to rip. up-a transaction which 
had apparently, been completely: disposed ofu. ^ .:' ie 


kat Vu! (ay 8 MEN 


à 5 
Se a MEP 5 g 


; Again at p»r833 ‘his Lordship’ observed ? ,'* I. shouldbe con- 
"tent to rest my judgment on the language of-the Lord: Ordinary: 


ary himself,. in which on both occasions, he has pointed out, 
I think with, great force,and accuracy; the’ result that ought to 
follow from ithe:absence of evidence which. has been tHe fault of 
those, who. are,-the pursuers here—that is: to say, ‘they have lain 





by upon their; supposed -rights all this time, during which time . 


. witnesses have died and the means of explanation have dis- 
appeared .also to an extent which, to ‘my :mind;' renders it im- 
possible, or-at all; events:extremely inexpedient as a matter of law 
and administration, to allow these things'to be ripped up at this 
distance of time, when both the opportunities of explanation 
have-gone by and' when witnesses have passed away; oi] 

Is drops ned i : IE. eo REUS 

It is unnecessary to refer to the other cases cited"at'the 
‘Bar. Where a matter is left to the discretion of the Court, it 
is impossible-to;lay down:any:hard and fast rule: «Thé Court 
has to exercise the discretion on the facts of the case and the 
Court in exercising ,the discretion must follow sound principles 
of law. I have quoted the observations of the masters not 
because each single observation applies to the fact of the case; 
but to get at the principle on which the case should be decided. 
It is well-known that observations made in a case have reference 
to the facts of the case; but the observations that I have set out 
above are of ‘universal application. They are based: on broad 
principles of justice and common sense. z 


vi 


We are satisfied that in the circumstances of the case it 
would be unjust to set aside the grant after such a lapse of time. 
It is quite true that there is no special limit of time as to laches, 
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But,-the determination of a case must depend upon the cir: 
cumstances of each particular case and the conduct of the person 
who seeks to set aside a transaction after a long period is a cit- 
cumstance which. must be taken into account. 


In die case we do not find any reason why Girish did not 
make an application for setting aside the grant. No reason has 
been given as to why the petitioner did not take any step before. 
The, attesting witnesses are all dead. The managing executor is 
dead. He, probably, would ‘have, been able to give valuable 
evidence as to the conduct of Girish and as to whether Girish 
knew about the petition which was then intended to be or was 
filed, etc- etc. 

Ina 3 E : 
It seems to us that it will be extremely inexpedient as a 
matter of law and administration 10 allow this thing to be ripped 
up at this distance of time, when both the opportunities of ex- 
planation have gorie by.and when witnesses have passed away. 


On these considerations we are unable to hold. that in this 
case the Court should exercise its discretion and revoke the grant, 


though initially the probate proceedings were defective. 


The appeal is allowed and.the petition for revocation of 
the probate dismissed with costs here and bélow. Certified for. 
two counsels. 


E 


Harries, C. J.: 





I entirely agree and have nothing to add. . 
Manual Agarwalla: Solicitor for the Appellant. 
B. B. Ghose: Solicitor for the Respondent. 
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Vey, st po Aven 
^U" Yhüdgü SUE (1) of section 489 of the, Code | ot Criminal, P 
authorizes’ the High Court to’ exercise, ' in it discrétion any of the powers 
conferréd:on a: Court of: ‘appeal! by? ‘section’ 4'23) sub-section’ (4) ‘specially’ 
excludes the power to “ convert a finding of acquittal into one of éónviction.”” ' 
This does not mean that in, dealing with a revision petition by a private 
party. against an; order of acquittal: the High: Court could ur the absence of 


any error ori a point of law re- ;appraise the evidence and, reverse the findings , ` 


of” facts on hiclf. acquittal is based provided only it stopped’ short of finding 
the “accused guilty’ ‘atid : passing seritence òn him ‘By’ merely characterising, 
the, judgment of the trial court as "perverse" and’ ' lickirig in; perspéctice ' i 
the, High pou „cannot reverse pure findihgs of facts. ^ ^ «> i 


éz 
y i 


"Appeal By the Accused.” PS Shu US 
The material facts will _ appear from' the judgment. 


^8. P, Sinha, Seńior ‘Advocate, P. S. Saiar and K. N. egal 
Advocates, instructed by ‘Kundan, Lal. Moto d for the 
Appellant. ' E f 


‘Fhe indginene iE the Court was delivered : Bj: — 


fio. 


Patanjali Sastri; J.:—This is am appia by: specia? Í leave: 
from an order of the High Court of Judicature at Patna setting 
aside am- order of acquittal: of the’ apparan, wa the Sessions 
Judge; Purnea, and: directing their’ rétrial. i 





"Thé appellants were prosecuted, for alleged offences under, 


ss. MT, 148, 32$. 324, 326, 302 and, 302/149. of, the Indian Penal. 


* Criminal. ‚Appeal No. 17 of 195r. against the judgment and order 
dated 23-1- 1951 of the High Court bf Judicature at Patna "(Irem T) in 
£r Rev. No. 1538 of. 1950, 


“oy 
- 


May, 24 


58 


u 


` CRIMINAL. 





1951. 


Êv 
Logendranath 


D 


Polai e Biswas. 


——*y 


Patanjali 


Sastri, J. 


ENT. 


E i 
THE CALCUTTA LAW, JOURNAL. [Vor. 89.. 


Code at the instance of one Polai Lal Biswas who lodged a com- 
plaint against them before the police. 'The prosecution case 
was that, while the complainant was harvesting.the paddy. crop. 
on his field at about, 10 a.m. on 29th November 1949, a: mob of 
about fifty, persons came on to the field armed, with ballams, 
lathis and other weapons and that the first appellant Logendra- 

nath Jha, who was leading the mob, demanded a settlement of 
all outstanding disputes with the complainant and said he would 
not allow the paddy to be removed unless the disputes were 
settled. An altercation followed as a result of which Logendra 
ordered an assault by his men. Then.Logendra and one of his 
men Harihar gave ballam blows to one of the labourers Kangali 
who fell down and died on the spot: Information was' given’ to 
the police who investigated the case and submitted the charge- 


- ‘sheet. ' The committing Magistrate found that a rima facie case 


was ‘made out and committed the appellants to. the Court ot 


‘Sessions for trial. , . ] eas ae ee 


The dose pleaded not ids alleging, inter alia, that - 
Mohender and Debender, the bróthers of Logendra (appellants. 
2 ànd 3) were not present in the villàge of Dandkhora with which . 
they had no concern, as all the lands in that village had.been: 
allotted to Logendra' at a previous partition, that Logendra him-~ 
self was not in the village at the time of the occurrence but . 
arrived soon after and was dragged to the place at the instance of 
his enemies in the village and was placed under arrest by the 
Assistant Sub-Inspector of Police who had arrived there previous- 
ly. It was ' also alleged that there were two factions. in the 
village, one of which was led by one Harimohan, a relation of 
the complainant, and the other by Logendra and there had been’ 
numerous revenue and criminal proceedings and long-standing 
enmity between the families of these leaders as a result oF ewance 
this false case was foisted Spon the appellants. 

d aa 

The learned: Sessions Judge examined the evidence in great- 
detail and found that the existence of factions as alleged- by the. 
appellants was true. He found, however, s the appellants’ . 
plea of alibi was not. satisfactorily made out, “but the truth of — 
the prosecution ", hé proceeded to observe, "cannot be judged 
by the falsehood of the defence nor can the prosecution derive 
jts strength from the weakness of the defence. Prosecution must 


x G a.c ure Oy 5 š A 
Vor. 89] - En SUPREME COURT. 


stand' on its own' 1 legs ‘and must prove the story- told ‘by it at the 
very “first stage. ' "Ihe manner of occürrence alleged by the prose- 
cütion müst' be' established beyond doubt before the accused 
pérsons Caii) be convicted.’ * ‘Approaching’ thé case in this manner 
and seeing that the basis of the prosecution case was that Polai 
had ; batai :settlement of: the disputed land and had raised the 
paddy, crop which ne, was harvesting when. the occurrence took 
place, ,the learned, Sessions Judge examined .the evidence of the 
prosecution witnesses who belonged to the opposite faction criti- 
cally and.found;that the story of the prosecution was not accept- 
able: .Polai, who was alleged to have taken the land on batai 
settlement from his own, maternal grandmother Parasmani who 
brought himi up from ihis childhood, was only 19 years old and 
unmarried and .was still living with his grandmother: He did 
not claim to be a bataidar of any other person.’ “In these cir- 
cumstances,” said the learned Judge, ‘ ‘it does not appear to 
me to be probable that: Polai would. have been allowed to main- 
tain himself by running adhi cultivation of his mamu's land in 
the life.time of his ani who has brought him up from his in- 
fancy like her own child: Nor'does it. appear to me that the un- 
married.boy Polai would have.undertaken upon himself the task 
of running batai. cultivation of-the lands of his mamu where he 
has been living since his childhood without ‘any trouble, more 
particularly in view ofithe heavy expenses of cultivation brought 
out by, the evidence. of Tirthanand: (PW. 14)’ He, therefore, 
disbelieved;,the whole story that Polai-had taken the lands of 
his grandmother or his uncles.as bataidar-for cultivation and 
that he ;was engaged in.harvesting the paddy crop on the lands 
` at-the:time of the occurrence. This false ‘story, in his opinion, 
‘(vitally affected.. the prosecution case regarding the alleged man- 
ner. of:the occurrence:” He also found a number of discrepan- 
. cies and'contradictións in tlie evidence of the prosecution wit- 
nesses, which, in his:view, tended-to show that the prosecution 
. was.guilty.of concealment of the. real facts. "In view of such 
concealment. of» real. facts,” the learned: ‘Judge concluded, “it 
does not appear to me to be possible to apportion liability and 
to decide which of the two parties commenced the fight and 
^ which" ‘acted’ in 'self-deferice. Such being the position, it is not 
possible "i al- to hold either party ‘responsible | for what took 
place.’ 1 T such a 'yieW of thé matter coupled with the fact that 
the manner ‘of occurrence’ alleged by the ¢ prosecution has -not 
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been established to be true beyond doubt. I think that the 
accused persons cannot be safely convicted of any of the offences 
for which they have been, charged." . The learned Judge accord- 
ingly acquitted the appellants of. all the PONES framed agami 
them. pr 


Against that order die complainant Polai preferred a revision 


`- petition to the High Court under section 489 of the Criminal 


Procedure Code. 'The learned Judge who heard the petition 
reviewed the evidence at some length and came to the conclu- 
sion that ithe judgment of «the learned Sessions Judge could not 
be allowed to stand as the acquittal of the appellants was “ 
verse.” In his opinion “the entire judgment displays 'a Tick 
of true perspective in a case of this kind. ‘The 'Sessions Judge 
had completely misdirected himself in looking to the minor dis- 
crepancies in the case and ignoring the éssential matters so far as 
the case is concerned,” and there was no justifiable . ‘ground: for 
rejecting the prosecution evidence regarding the cultivation arid 
harvesting by. Polai.. And -he concluded with the warning "I 
would, however, make it perfectly clear ‘that when the case is re- 
tried, which I am now. going to order, the Judge proceeding with 
the trial will not-be in the least influenced by any expression of 
ae which I: cae Pays END in this Judgment. ANS 
i 

On behalf. ot Hie Sapa Mr. Sinha raised two conten- 
tions. dn the first place, he submitted that. having regard ‘to 
section .417 of :the Criminal Procedure ‘Code which provides for 
an.appeal to the High Court from on order of acquittal only at 
the instance of the Government, a revision petition under section 
439 at the instance of a private party was incompetent, dnd, 
secondly -that sub-section (4) of section 439 -clearly showed that 
the High Court exceeded its powers of revision in the present 
case in’ upsetting the ‘findings. of fact of the trial Judge. We 
think it is unnecessary to express any opinion on the first con- 
tention of Mr. Sinha especially as the respondent is unrépresent- 
ed, as we are of: CP that his second and alternative conten- 
tion must pigan, « ' 


S 


It ‘will be seen from the judgment summarised BONET that: :the 
learned Judge in the High Court re-appraised the evidence in - 
the case and disagreed. with the Sessions Judge's findings of fact 
on the ground d that “they were Perverse and displayed 3 lack of 
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true perspective, He, went further and, by way'of""^expressing. 


in every clear terms as to how perverse the judgment of the court 
_ below is," he indicated that the discrepancies in the prosecution 
evidence and the circumstances of the case which led the Sessions 
: Judge to discredit the prosecution ‘story afforded mo justifiable 
ground for the conclusion that the prosecution failed to establish 
their case. We are of opinion that;the learned Judge in the 
High Court did not properly appreciate the scope of inquiry in 
revision against an order of acquittal. Though sub-section (1) of 
section 439 authorises the High Court to exercise, in its discre- 
tion, any of thé powers conferred on a court of appeal by section 
423, sub-section’(4) specifically excludes the power to “ convert 
a finding of acquittal into one of conviction.” This does not 
mean, that in dealing with a revision petition by a private party 
against .an . order ‘of acquittal, the High Court: could ‘in the 
absence of -any error on a point of law re-appraise the evidence 
and reverse the'findings of facts on which the acquittal was based, 
provided only it stopped short of finding the accused guilty and 
passing sentence on him. ME merely characterising the judg- 
ment of the trial court. as "perverse" and “lacking in perspec- 
tive," the High Gourt cannot reverse ‘pure findings ot fact based 
on the trial Court's appreciation of the evidence in the case. 
That is-what the learned Judge in the court below, has done, but 
could not, in our opinion, properly do on an application in re- 
vision filed by a private party against acquittal. No doubt, the 
learned Judge formally complied with sub-section (4) by direct- 
ing only a re-trial of the appellants. without ‘convicting them, 
and warned that the court re-trying the case should not be in- 
"fluenced, by any expression of opinion ‘contained. in :his judgment. 
But. there can be little doubt that he loaded the dice against the 
appellants, and it might,.prove :difficult for any. subordinate 
judicial officer dealing with the case to put aside altogether the 
strong views expressed in, the judgment.as to the credibility of 
the, prosecution witnesses and ‘the circumstances of the case in 

gefieral. á 
We are of opinion that the learned Judge in the High Court 
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‘exceeded his powers of revision in dealing with the case in the ` 


manner ‘he did, and we sét aside his order for, retrial of the appell- 
ants ‘and restore, the order of acquittal passed by ; the Sessions 
Judge.: . d 
S.D.G. l ~ - Appeal allowed. 
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-1 There can be no question of the lessee '* continuing in possession "until 
the lease has expired afd the context in: which the provision for acceptance 
of rent finds a. place „Clearly shows, that what is contemplated ‘is-that the 
j payment of rent and its acceptance should. be made,at such a time: and jin 

a manner as ‘to be equivalent,” to the ior asentng to: the lessee con- 
sini in’ potiésion. : : : - E 


r S t ha 
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E payment,of annual. rent upto March 31, 1938 made on sth ea 1937 


about a. year before the lease, terminated by efflux of time'on '33rd February, 
1998. docs not amóunt to an assent to the,“ continuance of. possession." +. 
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P Fad; Ali, J.i— 
this: appeal: ‘is, whether a certain lease: ‘had ‘validly terminated by 
effux of time:or,whether ‘there was “’ ‘holding over " by the ‘lessee 
of: theleasehold - ‘property as contemplated- in section 116 óf the 
„Transfer, of Property Act. "The circumstańces-under' whiclr this 
question, and. seyeral ; subsidiary questions ito" which reference will 
be made later. shave arisen may be briefly: saed as follows: di 


By. 





The Province. of Bengal- (heteinafter ı referred ‘to‘as .thé res- 


pondent No. 1 or plaintiff) is admittedly the owner of an area 
of.1125 .bighas.and:.odd of. land.in village Akra!- On'the 17th 


February, 1928; the respondent No.'1 executed a'lease (exhibit 3) 


. in respect, of the said:land for 10- years for manufacture of bricks 


in favour of the, appellant, atia rental” ‘of Rs.:6,000:a* year. The: 


‘The uncial: question for determination in | 


lease was to commence from the 24th February, 1928, and a year's" 


rent was payable in advance. By the terms of the said lease, the 
lessee was prohibited from assigning or subletting the premises or 


any part thereof without the consent of:the lessor excépt to a`. 


limited company and the lease also-contained à general provision 
that the. lessee would.at the.expiration of the lease restore‘to the 
lessor the, demised ,premises in. as good. condition -as’ it, was at 


the date of;the lease; reasonable wear. and tear. excepted: Two ` 
further clauses i in the lease, which are. material for the. Cenisio of | 


this appeal, may be a verbatim: ath 
ee tek Dr 11 of Part I of: the Schedule € 
t : 1 posa 

JU The, ets of State reserves iie right to ‘terminate 
the lease at any time subject to six months’ notice in the 
,. event.of the lessee’s failing to observe and duly-perform the 
conditions hereinbefore and after mentioned and it is here- 
.by.agreéd that the,lessee shall before the’ expiration or prior 
termination: of the, lease herebyvgranted remove his boilers 
"engines trucks kilns railway and.tram lines'bricks ‘tools and 
plant and: all other materials whatsoever. sand yield up the 
„said; demised , premises unto the Secretary of State and that 
those bricks tools and plant and other materials that shall 
not be removed, before such expiration or prior:termination 


: shall become the. property o of the S of State," 


63° 


Crvir 
E 1951. 
Karnani 
“Tnidtistrial Bank 
Ltd. 
v. 
Province of 


Bengal. 


V a (ee 
May, 4 


64 


1951.. 
— 
Kainant . 


Industiial Bank , 


Ltd. ^ 
154. 
y. 
Piovince of 


m "Ge 


Fazl Ali J. 


[Vor. 89. 


Clause; v,of, Part III of the Schedule, . 4 »t}- 


THE CALCUTTA LAW, JOURNAL. 


‘.., “The lessee: shall -be at liberty to kéep on-the ‘said 
" premises hereby demised.for three months after the'expira-' 
., tion.or prior termination of the term of this lease any bricks, 
.., boilers engines trucks kilns railway and. tram lines and''áll' 
„ç other materials whatsoever: as.may have been manufactured: 
i, by him in the premises in accordance with. the conditions of: 

these presents ‘but an. bricks and: other’ materiali left in^ 

contravention to this condition shall become the absolute 
. property of the Secretary of State'without:payment.” | 


(am f 


-It may be stated here that.at.the ‘time: of 'the-execution of 
the lease, the lessee had: purchased’ from the-lessor for Rs. 50000 : 
“all. the boilers, engines, trucks, kilns): ‘railway and tramway ' 
lines:and all other movable, plant. and. machinary:on' the demiséd 
premises.” — . , om - V E NE. S 

. The case of the respondent No. 1, who is the plaintiff in the ` 
present litigation, 1s that the appellant (defendant No. 1) had} ^ 
in contravention of the terms of the lease, sublet the brickfield: to 
defendants-respondents: 2 to 18 without. the consent of respond-: 
ent No. 1, ànd they-had: caused.serious damage to the brickfield 
in general and -failed- to maintain the:embankments, sluices, etc. 
in proper. repair resulting in a total Joss-of Rs. 16,840. It was 
further alleged that .the::defendants had. refused to deliver 
possession though the lease had, terminated, and they had not. 
removed the bricks, pug mills ‘and ‘other materials within 3 
months from the termination of the lease. On these allegations, 
the respondent No. 1. prayed for the following reliefs: — 

»:  (a):a decree for. ejectment and, khas possession:‘over the 

brickfield; - C EN e nd 
(b) damages amounting to Rs. 4,000 for the - period 

between the termination ot the lease and the insti- 

tution of'the suit. and mesne ‘profits’ for the sub- 


*, 5 sequent period; >- 65 
< (€ a decreé-for. Rs. 16;840 tor ‘damages caused to the field; 
Sr te ns and - oa . ORE CDM WE 


(d).a decree for permanerit injunction restraining the 
défendants fróm removing or otherwise 
; . 


disposing 


$ on ate t boues 
` SUPREME COURT: 


EER a 
S nii 


' have Decoiie" the prepay ok the plaintiff. , 


fara ru msg 


‘+ The’ suit Was contested by’ ike appellants, and, the other : 


defendants, ' ahd: their defence was "that ihe appellants had held 


over with the implied consent of respondent. No: 1, and hence. 


thd lease hád not: ‘validly tetminated, that’ no ‘damage or injury 


' had been cádised' to the land, tliat the respondent No. 1 was not 


' entitled to “forfeit the properties of the appellants lying in the 


_ brickfield, ‘inasmuch’ as’ ithe ‘term ‘in the lease to that,,effect was 


5 pondént i 1 was'h 


by hia of penalty ; arid’ as "suci unenforceable, and ihat the res- 
ent blenier Ted’ [3 ‘the relief of injunction, . E 
(on t dL Fest get di 


^U phe ass Pde by his judgment daied, the 4th, November, 
1941, held that theré was he holding over with the assent of the 


* plaintiff, and both: parties Were under a mistaken belief that the 


lease’ had eepifed on lie agrd February, 1938, He ‘however. held 
that the evidence: ‘did niot, show ‘that there was any, damage or 
injury caused td the pro bert. On these findings, the suit was 
decreed in part, anid’ the respondent ‘No. 1 was directed to be 
put i in posession of the brickfield and was also granted a decree 
for Rs. 4,080" as miesne “profits up fo. the date on. which the, res: 
pondent Nó!'i Was put in possession. "The prayer for damages 
for i injury alleged to have been- caused t to the field and the prayer 
for injunction’ were bówevér disallowed. The trial Judge 2 allow- 
éd the appellants 3 ‘months’ time A to. remove their belongings 
from ‘the ‘Akra' brickfield including kilns, ‘pugmills, bricks, ‚coals 
and any other brick-making material that may be lying "iere "; ; 
after this period these properties; if any; left in the field, were to 
become the absolute properties of the plaintiff. "The appellants 
thereafter preferred: ‘an appeal to the High Court ‘at- Calcutta, 
and the. respondent No. 1 also- preferred a ‘eross-objection’ claim- 
ing that the prayer. fot injunction: should-have been allowed and 
the claim for damages should have ‘been decreed’ in' full: "The 
learned: Judges of the High Court who heard the appeal; by their 
judgment:dated the .13th .February, 1948; ‘dismissed the appell- 
ants’ appeal and allowed the cross-objection of the’ respondent 
No. 1 in part. „They held thåt on the facts established in the 


Casé, there Was i no ‘holding’ over and that the ‘clause. in the lease 


“stating: that’ if the appellants did not, remove the bricks, etc., from 


the field within 3 months’ ‘after the’ termination ‘of the lease they 


“of the’ bricks, pugs,‘ etc. "which were » aimed t to j 
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would become the property of respondent No.,1, was not a clause 


‘by way of penalty and should be’ given effect to. , They further 


held that the claim of respondent No. 1 for damages for injury 
caused to the demised premises was not established. The present 
appeal ‘is directed against the judgment of the High Court. 


` The admitted facts of the case are briefly these.. , Lhe 
appellants duly’ paid Rs. 6,000 as rent to respondent No.,1 in 


February, 1928. In February, 1929, a sum of Rs. 6,714 and odd ' 


was paid by the appellants as rent for the period 17th February, 
1929 to the gist March, 1930 and thereafter they continued to 
pay Rs.'6,000 as rent for the yearly period, 1st April ,to. 31st 
March of the succeeding year, and the last payment was made in 
April, 1937 by means of a cheque sent with a covering letter, the 


material portion of which runs as follows: — . . 
nu i : n i - t bu 


l io We beg to enclose herewith a cheque for, Rs. 6,000 in 
ve ‘payment of rent of Akra brickfield for the year 1937-38 end- 
"ing gist March 1988 and shall thank you to please favour 

' us with your formal receipt for the above.” 


' The cheque was duly cashed and the, amount was entered 
in the cash book of the plaintiff in the following terms: — ; . 
"E de r coe ? : : ] 
Non n 54-97 (dàte of receipt)... ..Received without prejudice 
-' from“ Karnani Industrial Bank Ltd. on account of yearly 
“rent for Akra brickfield for the year ending gist March, 


' 1938.” 


On the: 27th August, 1937, the appellants applied to the ' 


Secretary to the Government of Bengal, Public Works Depart- 
ment for renewing the lease for a further period of 10 years, but 
no reply was received to that letter. After addressing several 
other letters, the appellants received a letter dated: the 23rd 
February, 1938, with which was enclosed a copy of an extract 
from a letter addressed by the Executive Engineer, Suburban 
Division to the Assistant Engineer No. III Sub-division, which 
was as under: — 


“He is requested to' make arrangements with Messrs. 
"Karnani Industrial Bank Limited for vacant possession of 


the Akra brick field on the 24th instant as the lease with the | 


> 


Ux 


4 
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Es o Co ARS Ae 


Bank will expi on athe 23rd instant according, to the.terms 


SaL dig toni | Ir: 
- óf the agreement” - 


sni 2rd oe sheets PM fi eel tA, SS orm suut ut 
i 


Uttitntelyo on ‘the dun ‘March, 1938, the appends cna 


"m 


‘the’ ‘followiit communication, from. the, Executive Engineer, 1 


Suburban” Division: — 


2.—. Ul 4 


"I would inform you that it is. not the intention of 
Governméht i in, this Department t to lease Qut, the .brickfields 
“and arratigement is being accordingly , made, to make, over 
' the’ lands do the Government in in ‘the Revenue Department 
ag: £5 r aise al. » 231 eral ie 


boat nies Jo syd wae FE oer en! to a} 
In a subsequent letter dated the 14th September, 1938, the 
SUR npe, Wrote to the Appellants as | follows: SD 
y oit DN 
: "n. { 


ay: am ‘instructed to state ‘that "Government have. de- 
, cided that you cannot be allowed to continue in occupation 
E: the premises any “further... Nus However, as a matter 
f grace Government will allow you, time till the goth day 
it Septeinber ' next, to dismantle the kilns and to remove all 
your, bricks, boiler etc. from the site, on which date Govern: 

' ment will take over possession of the property from you.” 
The correspondence to which reference has been made does 
not show that at any. point of time the plaintiff had assented to 
the appellant's continuance of possession. On the other hand, 
‘some of' the “letters written by the. appellants show that, ~not- 


Withstahding their having: paid rent up to the 81st: March, 1938, 


they had proceeded all along on the footing that the lease. was to 
expire iii February, 1938. For instance; - in the ‘appellants’ letter 
of the" 23rd ‘August, 1937, it i$ stated: “we are desirous, of re- 
newing the lease of the brickfield for a further period of 16 years 


. from the date of the expiration of the period of the lease dated 


.17-8- 1938. " "Again, in 'the letter dated the 23rd October, 1937, 
reference is made to the’ appellants’ application for renewal of 
the lease for a ‘further period of 10 years on. its expiry. Ever in 
the letter which was written on behalf of the appellants on the 
grd March, 1938, after the expiry, of the date on which the lease 


„1 was to ‘terminate, the statement ‘made in the earlier letters was 


repeated, and it was further stated E we applied ; for renewal of 


+ 
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en. “the’ lease ( Gh the’ agrd Aüğust 1937 six oni prior 10 the date 





Nurs of expiration of the lease.” ° In this letter,’ it is’ nowhere sug- 
"i - gested that the appellants were holding over by reason,.of the 


-Katia jm lacceptanicé of rent up fo the gist March, ^ia. On the ‘other. 


SUPRA 0 


Industrial Bank hàd; ‘at the éhd of- this letter, we find the following state- 


Ltd. enta 2 TAY ASTAS 
«X. s 
‘Proviricé’ of  . os ue Me odi 
Beiigal. eM THANG therefore pray that if the Government i is not at all 
-— 07 "inclined: tó ‘renew the: Tease | time may be granted to us for . 
Fazl "AB, J. ^ dibiiantling and renidving "dll ‘the “end of , December, 1938, 
2 " “and! we shall ‘pay ‘the | propéttional rent ‘to. the (Government 
for seven months’ time in pursuance of the ‘terms of the . 
lease." 


. >” H adir ON t A x 
vhs eee RUE i26 v Qr utbs tss. peur. s d 


» 241 


: The ‘reference’ to"the period of 7 months ous that it was 
apud that the lease had expired in February, 1988. 


à toa. iiei 
i 


5 $ "The letters Written’ on behalf of the- Government. point to 
thé ‘game con¢hision, namely, that both the parties ' were acting 
ont the" assumption that t the lease was to, expire on the 2 igrd Feb- 
ruary, Joss? For instance in a letter written on, behalf of the 
Government on the: 45th February, 1938, the following state- 
merit" iei made: =` 17" 

^ 3 

es ne hávé the | honour to Sere you ‘that hone “of your 
E agents was ‘preseliti at the Akra ‘brickfield today ` as previously 

es ariahged i take, over the j possession of the brickfields.- Yów j 

!" are therefore requested ` to please inform me about as to 

? what ‘drrahgemeits’ are being made. by, you to make over ‘the 

wee Hes of the: said brickfield to this department: The 

teen i of lease € expires oh the afternoon’ of the E grd February, 

` . CABE" S ENER F 


1 t i ^ 


i Pur. às, es 


pus Sf QUE uiae 


"Apart from thé fact that the’ appellants did not sel up in 

any of their ie letters. á Case of holding OVer, we have t to see whether 

: the’ plea can be said to ‘have been “successfully made out by them. 
Thére is no doubt that ‘the appellants, haye established that the 
rent’ Was paid on their behalf: up to the gist March, 1938, and it 

b was “accepted by the resporidént No. 1. It has also been estab: 
lished’ that this payrnent was made by i a cheque and that cheque 
hás'been' cashed by d the Government, Section 116 of the Transfer 
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of Property, Act, on which reliance v was plac o on. behalf of the Cir. 
appellants, runs.as follows :— I 2 Yopi. $m 


B 


1951. 
“Tf a lessee or underlessée’ of property ` ‘remains in pug 
possession thereof after the determination of the lease us 
granted ‘to the lessee, and the lessor or his legal réprésenta- Ltd. 
E tive accepts rent froni the lessee ‘or undeérlessee, ' or otherwise x. 


' assents to His continuing in possession, the lease is, in the -Province of 
'absence of an agreement to the contrary, renewed from year ‘Bengal. 
‘Lo’ year, Or ‘from month to month, according to thé purpose 


ee dias A J. 
for which the property is leased... 


This, section ‘was construed „by the Federal, Coüit in LK, B. 
‘Cabadia v. Bai. Jerbai Warden (1), and it was held, ,that, where 
rent was accepted by the.landlord after the expiration, of the 

~ tenancy by efflux of time, section 116 applied even though the 
landlord accepted the amount remitted to him as ‘ ‘part deposit 
towards his claim for’ compensation for illegal. use and occupa- i 
tion, and' without prejudice to his rights.” It is to be noted that 
in that’ case rent had been accepted after. the expiry of the ten- 
áncy: dn our judgment, the present case cannót be governed by 
that decision; because of the fact, which’ in our opinion is im- 
‘pottant, that here the payment of rent up to the" 31st, March, 
‘1938, was made not after the date of expiry of the lease, but‘on | 
the 5th April, 1937, nearly a year before the expiry. of the lease. 
A referencé to section 116 of thé Transfer of Property Act will 
show that for the application’ of that section, two things are 
necessary: '—(1) the lessee! should be’ in possession after the ter- 
. mination ‘of thé’ lease, arid (2) the ‘lessor or his representative 
‘should accept rent Or otherwise assent to his continuing in 
: possession. The use of the word ' otherwise ' suggests that accept- 
ánce of rent by t the landlord has been treated as a form of his 
giving assent to thé tenant's continuance of possession.” "Fhere 
„can be no question of the lessee “ continuing in possession " ' until 
‘the lease has expired, and the contéxt in which’ the provision 
for acceptance of rent finds a place clearly shows that what is 
contemplated .is, that the payment of. rent, and'. its, acceptance 
- should be made, at such.a time and in such a manner as to be 
equivalent,to the landlord assenting to the. lessee. continuing in 
“possession. Both the courts below, after dealing with the matter 

~ elaborately, have concurrently held that jn the circumstances of 

(1)! '(1949) 11 F.C.R. 263, .: 2e moa Ga ftn 
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‘the case the consent of respondent No. 1 to the appellants’ con- 


tinuing in possession cannot be inferred, and we agree with 
this finding. : 

It was ‘pointed out to us on behalf of the respondent that 
the entry relating to this payment in the books of the plaintiff . 
contains the words: "received without prejudice from Karnani 
Industrial Bank. ............ na" The same words however occur 
in several earlier entries, and. we are not inclined to attach any 
special significance ta them. But it seems to us that the very fact 
that the payment was made at a time when there was no question 
of the lessor assenting to the lessee’ s continüing' in possession and 
neither party treated the: ‘payment as importing such assent, is 
sufficient to take the case out of the mischief of section 116 of 
the Transfer of Property Act. 


'There is also another view which we bio is possible to 
take upon the facts of the case. As we have seen; the rent, for 
the first year was paid in advance near about the time of the 
execution of the lease, and nething turns upon it. "When how- 
ever the second payment was made, the sum paid,was Rs. 6,714 
and odd, and the payment was made, in respect of rent up to the 
gist March, 1930., After, this, all the subsequent. payments. were 
made up to the gist March of ,the succeeding year, evidently 
because the financial year, which the parties considered them- 
selves to be governed by, ran from the 1st April to the g1st March 
of the succeeding year. It was presumably in view of this fact 
that the plaintiff filed an application on the 6th November, 1911, 
for Mu the plaint so as to. indude the soo Wing: state- 
ment: — : 
“The plaintiff submits that even assuming that the 
registered lease terminated on the 23rd February,- 1938 by 
an agreement between the plaintiff and the defendant No. 1, 
the latter was allowed .to hold ‘over up to the gist March, 
1938." £4. ois 


This application however was rejected, because it was made 
at a very late stage, that is to say, after the defendants’ evidence 
had been closed and an adjournment had been granted to the 
plaintiff to adduce rebutting evidence: However that may be, 
thé utmost that can be M. upon the evidence as:it stands is that 
by the implied consent of the parties the period of. the lease 


M 


Vor. sgj wy us "opm COURT. - '' 


Was 'extendéd"'üp : tö ' tlie: ‘gist ‘March, 1938. "D this ^ view; de 
‘respondent’ No! 1 ‘became entitled to re-enter after the ‘gist’ Mach, 
and-no ‘notice "uüdér sectioh"106 of ‘thé Transfer of ‘Property Act 
was necessary!’ Ifi ‘the’ circumstaiices; the decrée ‘for’ ejectment 
passed! By" ‘the cüürts below hist! be upheld? ee 
Aw, e ae ie gcn 44 (3 Mt JP 
IUe ‘next disioi Which" arises in theícase turns on the 
proper ‘Construction of clause 11 of Part'Iand clause 1 of Part III 
of the “lease, - va have: Jalready béen - quoted." ‘It seems to us 
that clause’ 11! should be'read as a'whole, and, when it is so 'read, 
it'bécomes clear that it. was intended to be applicable only where 
the: Secretary . ‘of State decided’ ‘to’ ‘exercise his ‘right to 
tétthinaté- the {ease “at” ‘any - timé ‘subject to’ 6 -months" 
notice,” ih ‘the’ event! of the’ lessee failing ' to observe and duly 
perform the conditions mentioned in the lease. In such à case; 
if the lessee did not remove the boilers, ‘engines and all other 
inaterials and yiéld- up the: ‘premises tothe Secretary of State, 
‘those articles^were! to: becórne the ‘property of the Secretáry of 
State: This clause is ' evidently not applicable ' to-the present 
“case. ` ‘The! clause: Which" applies tô this: case is Clause 1 ‘of Part 
HI ‘which’ is intended to be applicable to' thé nórmàl tasé of the 
lease ‘expiring’ by 'efflux of time. ' "This clause, ‘as-we have seen, 
provides that the ‘lessee shall bé'àt liberty to keep on thé demised 
premises for 's months: after the expiration of' the’ lease any bricks, 
boilers, etc., but it also provides that "any bricks and other 
materials left in- contravention of this condition shall become 
the absolute property, of the Secretary of State without payment.” 
There can be no doubt that under this clause, the. bricks and 
other materials have become the absolute property of the plain- 
tif. The only question is as to the meaning of "other 
materials." It seems to us on an exainination of 'the lease as a 
whole that there must^be a distinction between materials, and 
machinery and tools and similar articles, and the words “ other 
materials" have no reference to engines, trucks, railway and 
tramways, lines and plant. They mean building materials such 


as bricks, tiles and similar articles that might havé been manu- 


factured by the appellants on the demised premises. ‘That being 
so, the decree under appeal should be modified accordingly. 


The only other point which arises for consideration relates to 
the plaintiffs prayer for a decree for permanent injunction 


i 
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against the defendants, to restrain them from removing or “other: 
wise disposing of the articles i in regard to which the decree is to! 
be passed. It was contended on behalf of the appellants, that 
the respondent No. 1 not being in possession of these properties 


ank could not ask for the relief of injunction without asking for, the 


declaration of its title in respect of them and possession over 
them, and in support of this proposition, the following, cases 


' were, cited: : —Rathnasabapathi Pillai v.. Ramasami Aiyar (1), 


Bhramar, Lal, Banduri v. Nanda Lal. Chowdhuri (2), and. Valia 
Tamburatti v. Parvati (3). After reading and fully considering 
those cases, we find them to be wholly inapplicable to the, present 
case. In the, present case, it has been found that the bricks and 
other materials have become the property of the plaintiff, and 
there can be no legal objection to the granting of, an injunction 
as prayed. so’ 
. The appeal therefore substantially fails and it is dismissed 
with, costs. . But it should be made.clear in the decree that only 
the building materials such, as bricks, tiles and similar articles 
that might haye been manufactured by the appellants on the 
demised premises shall become the property, of the respondent 
No. 1. As for the boilers, engines, trucks, kilns, railway and 
tram lines, etc., three months’ time is.given from the date of this 
decree to enable the appellants to remove them from the de- 
mised premises. , . 

PES DOS ig c Appeal dismissed. 
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Present: The Hon'ble: Shri;Harilal;].«Kánia,'Chief Justice, the — 


„Hon'ble Shri M. Patanjali Sastri, the Hon’ble Shri v 
Mehr Chand Mahajan, the Hon'ble Shri: Sudhi 
i, wri Ranjan, Das. and the: TOURS KM Bose. ^ * 
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Civil ProcedureCode (Act V of. HEAR mule .7—8Sánction of: Court.—1f - May, 1- 


necessary to beein, a negotiation for, compromise., e 


i 
ui aln! x m 


aid :pocei ct: i 
: ; 


Minor—Right ‘to set aid earlier partition) on^attainment -of majority! on 
ground of unfairness—How far applies to decrees in suits for partition 
, wherein minor, was represented by guardian ad litem.or next frend and 


no "fraud ór negligence is proved: 
"ul neq eet ty J^ rho, ats ate vu ne») Neg Mnt utes 


oy Orden 33 rule 7 must be read,ps_a whole.: ;An agreement or tonio NE 
effected ignoring the pfovision of sub-rule: (1) is not, to be held a nullity. 
It is only’ ‘Voidable and reniains good unless the minor chooses to avoid it. 
A decree or order based'on sucli' agreement ‘or Compromise is also similarly 
good and effective. The provisions mean that unless Court sanctions such 
agreement or compromise it will not:bind the minor: -'But 'it‘does not ‘convey 


that the guardian or next friend must obtain sanction of Court to negotiate a 


com mise. ~ . H 
"m pro a TER (glo, A "IL jh (amacqe ae ay tort at uei bids > 1 


, Awadhésh , Prasad Missir v: Widow of !Tribeni Prasad: Missir (1) dis- 


paar oui. 0 or £0 ca E matr ita da rb i ufu urn 


If a minor on attainment of majority is able to show that the division, 
effected in a partition without the intervention of Court is unfair and unjust - 
the Court will set aside’the partition. But where in a suit for partition the 
minor is represented by guardian ad litem or next friend, -the^décrec: is 
binding upon | the minor unless fraud or negligence on the part of the 


guardian 'ad litein or next, friend is, shown, | ' 


Appeal by the Plaintiffs, KG : 
ta CE] , 
Suit for declaration that a | compromise decree, made in a 


previous suit for partition, does not bind the Plaintiffs. 
,. The materia] facts will appear from the judgment. , 


p Civil-Appeal No: 78 of 1950 against 'the -jüdgment and’ decree of the 
High Court of Judicature at Patna (Manohar Lal and Shearer JJ.) in F.A. 188 
of 1939 dated 1-12-42. arising out of decree dated 23- 12-37 of the, Subordinate 
Judge at Saron, , Chapra i in, Suit No. 48-of 1936. 
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H. Js Umrigai, Advocate. instructed ur R. e Prasad, "argent 
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S. P. UM Senior Advocate; and S. N : M'uklieijee, EN 
instructed by P. K. Chatterjee, oon for. the ponent No. 1. 
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V. Bose, J.!—This is'a plaintiffs's appeal from a judgment 
and decree of the High Court of: Judicature ‘at’ Patna. "Their 
Lordships of the Privy Council had granted special leave and the 
matter .has been. transferred. to: this Court, ah aes! ogg 
The suit out tof which the ae arises was for a ‘declaiation 
that a compromise decree, made in a previous suit for partition, | 
does not: bind-the plaintiffs. The learned counsel for-the plain- 
tiffs-appellants’ ‘also contends that he asked’ "for partitión in the 
present case. But Hr i is a, matter of doubt. , AD ue 


j Segoe JURE : y 
us The facts ii in.brief are as follows: 
nach ` 5 TE ES Paro cha Ute e ik 
` The parties are members of a family whose- common ancestor 
was one Moti Rai: A long genealogical treé was: attached. to the 
inn but it is not necessary to reproduce more than the follow- 


ing: je Beige" aec cha op ages ASE eo 











eet Sc cs ee © Moti Rai c x nsu 
rtp ase hey Paar APT a ttn z a . f ^ 
, Bhanjan Rai Does E Doe 4 0 oo Hazari Rai. 
E pg k ; (aa. ney ot 
: ! c T. : Ghughuli Rai 
Firangi, Rai . 'Charicbhan Rai Bikram Rai"  ' | 
: | 4 | Gautishankar Rai 
Soogem Rai : ' sons MNT ' PLE. No. 2 
Deft: No. 1 Defts 3, Bisundeo Rai ' 
4&5 PI. No. 1 
DE , Sons $ i h 1 
Defts 11 & 12 > 


Moti Rai had two sons; Bhanjan Rai and Hazari Rat’ The 
defendants, are descended from the former and the plaintiffs from 
the latter. The contesting defendant’ is. Soogeni: Rai, som, of 
Firangi'Rai: The plaintiffs did not disclose ‘that Moti Rai’s two 
sons were by different wives, as that was not their case, but that 
has now been found to be the fact and was not disputed here. 
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.. The plaintiffs’ case is thatthe family was joint'at'all material 
‘times until their father Ghugliüli Rai ‘was forced into a'partition 
in the yeafiig24.... They state that this partition does: nof bind 
them. for àr,variety.of.reasons which,;'so’ ‘far'‘as ‘they affect the 
prevent appeal, will be detailed later. - r 
d. "ndn E xac ug ox 2 e atus, Gf 
» According to tie: , plaintiffs, the circumstances! ‘of that ‘parti- 
‘ton were-as follows. i The: plaintiffs’ father ‘Ghughuli Rai and ‘the 
first | plaintiff instituted partition suit No! !5r' of : 1924' against 
"Firangi Rai and his: brothers and: their descendants: that is to 
- say, against all the members-of Bhanjan Rai's branch’ Who were 
‘then in existence. The second plaintiff was not then born'and 
the first plaintiff was a minor. There were also minors among 
‘the’ deféndants. Firángi Rai, who was the kar. la, of, the family. 
= through the exercise of undue influence, and by coercion, forced 
the’ plaintiffs’ father ' to compromise. The compromise was 
grossly unfair and unequal but nevertheless a decree for partition 
followed. This“ is the , decree which the, plaintiffs | seek to 
oe E HUP Dr P aie tek 
It 'is Admitted on both ‘sides that that, decrée’ left éertain 
_ properties individed. The extent of those. properties is in ` diş- 
“pute: but’ the fact that 'Sorrie propérties. were left undivided is 
‘admitted: ' 


1 E ig 
Joi 1 LI x ob * 


Sun 


In ‘the yeat 3 1 936 the ‘frst ‘defendant instituted partition. suit 
` No. 29 of 1996 for partition by, metes and bounds of that portion 
of the estate which was not divided in 1924. The plaintiffs’ 
‘case is 'that.the previous partition does: not: bind.them: and so 
the whole of the family estate: must be brought, into .hotch-pot 
and divided arid. not merely ithe properties which: were left un- 
dividéd ii:1924: also that their share.in these properties is greater 
„than the’ share allotted to. their father-under, the’ compromise 

: decree.. «Thé: plaintiffs. state that. so.long as theicompromise. de- 
-Créé in. partition, suit No. 51 of 1924 Stands, such a defence, is 
;not open to.them:in-suit No. 29 of 1986. - Accordingly, they have 
brought the présentisuit. — eX aun à : 
apos os t et DECUIT bam wer a AE m we aie hg 
'v The first deferidant alone contested and as we. are not con- 
cerned with any of the others except indirectly; it will be-con- 


venient to ‘refer to him throughout as the deféndant..- He stands 
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, by „the compromise at denies that the partition effected by it 


. was either unequal or unfair. On the. contrary, he asserts that 


the plaintiffs got much more than they were entitled to.' He 
also denies the allegation Phont undue influence and coercion: 
i 
The defendant’s case about tthe compromise ie this. He 
admits that the family was once joint but says that there was a 


. separation long ago in the lifetime of Moti Rai himself. Moti 


Rai’s two wives could not pull on, so the.defendant's grandfather 


„Bhanjan Rai separated from his father. Moti Rai and his step- 


brother Hazari Rai. This was some twenty years before the 
suit. Ever since the two branches have had nothing in common. 


The defendant states that there were further partitions 
among ‘the defendants’ branch and that from time to time 
members of the defendants’ branch, as also those on the plain- 
tiffs’ side, have been acquiring property for themselves with 


which the others have no concern. Thus, at the date of the 


plaintiffs" suit (No. 51 of 1924) a number of properties stood -in 
the separate names of various members ofthe family and were 
the separate properties. The plaintiffs thus had no right of suit 
atall. But in order to avoid a long litigation and to settle this 
family ` dispute amicably, the defendant's father Firangi Rai 
agreed t0 give the plaintiffs a four annas share in many of the 
properties acquired by tbe defendant's branch after the first 
partition in Moti Rai's lifetime, to which the plaintiff's branch. 
had no claim at all. | The defendant claims that this is a family 
arrángemeüht. which bihds all sides. 


: "The first Court decided in the plaintiffs favour and decreed 
their claim. not only for.a declaration but also for partition.. ‘It 
is a matter ‘of doubt whether the plaintiffs ever claimed partition, 
but there is no doubt that the properties which the learned 
trial judge has directed to be partitioned were not admitted by : 
the defendant to be subject: to partition even on the assumption 
that the plaintiffs are right in all their other allegations. Thus, 
the defendant stated thal some of the'-properties. were non- 
existant, others self-acquired and so forth. But the learned 
Judge, without trying any of these issues (the dispute is covered 
by Issue No. 9) and without any evidene'being led on the point, 
directed that they be ‘partitioned. ‘That, of corer, cannot be 
upheld on any view of the case, 


i 
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.. The defendant appealed to. the High Court and’ succeeded. 
The learned High Court Judges. reversed the decree of the trial 
Court and dismissed the acces claim. 

The ou here lies in a very. narrow' compass: and can be 
^ disposed of quite simply. In substance only five points were 


raised beforé us. The first concerns Order 32, rule 7, of the 


Code of Civil Procedure. As minors were parties on both sides 
in the previous suit, ‘the sanction of the Court was’ necessary for 
the compromise: On 17-11- 1924 the trial Court ‘made the follow- 
ing entry, in du order sheet: — b 


na 1 


ii Solehnama filed with petitions on belial£. of, minor 


defendant’ for ‘permission ‘to compromise. Put’ up’ on, Hie 


` date fixed’ for order.” 


E 


On the ee a viz.; 18- -11- 1924, we haye this— ° 


^ Petition of Sabrent put up. The proposed guar- 
dian of minor plaintiff and defendants have filed petitions 
for, permission to compromise., Permission: granted as the 

' compromise n for the minor's benefit.” 


it is anid iie this is. insifüclsnt to show dist the: 


learned Judge applied his mind to the matter, and satisfied him- 
self that the compromise was for the-minors' benefit. 
35 o aes 


We cannot agree: "There is no set-form in which the certi- 
ficate which the-Court is required to'record need be made. It 


is evident that the Judge had. the, provisions of Order 32, rule 7 


in view. He adjourned: the case on-'17-11-1924.. He realised 
that he had to give perniission and he realised that the com- 
promise had to be for, the benefit of the minors. The portion 


of the order reproduced above shows that he did give permission. 


and that he was satisfied about the minors' ,benefit. In our 
opinion, there was not only a technical but also .a clear enn 
ance with the law. This objection | fails. , ^ 

'The next point also concerns Order à 32, rule 7. The argu- 
ment here is based on a ruling of the Patna High Court and a 
Full Bench decision of the Allahabad: High Court, It is to this 


x 
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effect: Unless the next friend 'or guardian ad litem obtains the 
sanction of the Court before beginning to negotiate with the 
other side, and certainly before committing himself to’ any agree- 
ment, any subsequent sanction is invalid and the agreement and 
the decree, if-any, following on it is without [orce. : 


We do not think the Allahabad decision helps the appellants. 
It is reported in, Mariam Bibi v., Amna Bibi (1). The question 
there was about arbitration. . A, suit, had, been filed in which a 
minor was involved. _ The guardian ad litem of the minor agreed 
to refer the dispute to arbitration. He, did not seek the. per, 
mission of the Court to enter into the agreement but did place 
the matter before the Court in another way. He said that the 
parties had agreed to refer the dispute to arbitration and asked 
the Court to sanction the reference. The Court did so, an 
award followed, and a decree was passed in terms of the award. 


Now it will be seen that the learned Judge, who sanctioned 
the reference, never applied his mind to the question whether a 
reference to arbitration' would be for tbe minor's benefit under 
the circumstances of the case. His whole attitude was that as 
the parties had agreed; that was enough. This did not comply 
with the provisions of Order 32, rule 7. The learned Judge did 
not even certify that the compromise was for the minor's benefit. 
The Full Bench held that Order 32, rule 7, had'not been com- 
plied with and that in a case of that kind the permission of ‘the 
Court to enter into an agreement for reference must precede the 
reference. "But they also held that the omission to obtain the 
necessary sanction would not make the: reference and‘the award 
and the'decree nullities. It only:made them voidable at the 
minor’s option. That, in our opinion, is no authority for the 
contention urged on behalf of the appellants before us. 

"The Patna case reported in Awadhesh Prasad Missir v. 
Widow of Tribeni Prasad M issır (2) is more in point. There, 
the parties compromised in the High Court without obtaining 
the sanction ‘of the Court. They then placed the concluded 
agreement (concluded, that is to say, so far as they were concern- 
ed) before the Court, apparently for its approval, and the Court’ 
made the following order: — _ 
G) D937] IR. AML ig. 7 77 ' A 
(3) (1989) LL:R.':g Pat. 348 (848). l 
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i+ +. “We are~satisfied that the terms settled between the 
-° parties *are for' the. benefit -of the minor: -defendants- 


E godes concerned. | sits , SE ao EMT 
ate eda Theog rs es T o3 £O ie t 
cards The Court then passed a-decree: in terms of the-compromise. 
When:the :minors attained: majority, they sued for a declaration 
that the decree did not bind them on the “ground: that there was 
no proper compliance with the provisions of Order gz, rule 7. 
The learned Judges of the:Patna High' Court upheld the conten- 
‘tion -and decided that -unless the: guardian ad litem obtained 
‘permission to ‘enter:‘into an agreement. or. compromise before 
reaching:agreement with the other side, any subsequent sanction 
of the Court ‘to a completed compromise. (completed,- -that is to 
“say, so ‘far as’ the parties: concerned): was not binding on the 
^minors.and the proceedings which followed consequent on that 
-sanction were therefore of no avail. They Arere pid 
the minors the decoration my song 


' (o * RUE ae ` MEM T3 5 š z sey ul 


wt Tn our opinion, Order: 32; rule 7, must: be read as a whole. 


' Sub-rule (2) contemplates.a position where the mandatory pro- 
visions of ‘sub-rule (1) ‘have been ignored. In such'a case, the 
resultant ‘agreement ‘or compromise is.not to be held'a nullity. 
It is only voidable. Therefore, it is good. uriless: the minor 
chooses to avoid it. It follows that a decree or order based on 
the agreement is also good. unless the minor chooses to challenge 
it.’ That is the position where there is no sanction of the Court. 
Reading the two provisions together, the rule merely means this. 
No next friend or'guardian ‘for the suit can. enter into an agree- 
ment or compromise which will bind the minor unless the court 
sanctions it- Ifthe Patna decision is meant to convey that 
before.the guardian even begins negotiations for compromise 
with therother.side,"hé must obtain the sanction of the Court, 
"we are-unable-to agree with tbat' view. ' 
a ' RE Mis eret poco ep LS r 
: The next point. was put. in.the form ofa question. Can a 
minor have a''compromise, which. effects:a' partition, set aside on 
thé single ground of unfairness to’ him? It was argued that he 
can, 'and-reliance was placed on Balkishen Das v. Ram Narain 
Sahu (1) and on Tae Hindu D MEE Edition, page 394, 
section’ 308 (2). eed Í E Va 


(1) (1903) L.R. 30 I.A. 189 (150). 


-79 


- Civi. 


1951. 
DON 
Bishundeo 
Narain. 
v. 


Soogeni Rai. 


'F. Bose, J. 








THE -CALCUTTA LAW JOURNAL. [Vor 89. 


», The rule laid down in.Mulla's book is expressly stated to be 
vin;cases where the partition is. not effected by a decree.of a com- 
petent Court. In our opinion, that: is correct. It does not 
matter whether the decree was by consent or otherwise, for a 
decree, unless and until it. is set.aside or avoided in one or other 
of the ways in which alone a decree may be attacked, holds its 
-force and buds all concerned. i 
dt is. well-established: fh a minor can sue for partition and 
vobtain a decree if his next friend can show that that is for the 


. minor's benefit. « It is also. beyond dispute that an adult coparcen- 


er can enforce a partition ‘by suit even when: there are. minors. 
. Even without a suit, there can be a partition between members of 
a joint family when one of the members is a minor. .In the. case 
.of such. lastly mentioned partitions, where a. minor can never 
„be able to.consent to the same in law, if a minor on attaining 
majority is able to show that the division was unfair.and unjust, 
the Court will certainly set it aside. The rule, however, does 
not apply to decrees: if the minor is properly represented 1 before 
.the Court,and the decree is.as. binding on him as on the adult 
parties, unless the minor can show fraud or negligence on: the 
part of his; next ‘friend or guardian ad. litem. This contention 
salso. therefore fails, "n 

a Ma ete f H r em t d 

e (We, turn, „next, to. the questions of undue, influence and co- 
ercionz:/ Now. it. is to; be observed that these-have not been 
separately pleaded. It is true they may overlap in part in, some 
-cases, but. they:are separate and separable categories, in law and 
;must be, separately pleaded. 


PETI P ; 1 ! 

7 PE Au: to be observed , that. no ,proper particulars have 
been furnished... Now if there is one rule which is better estab- 
lished than any other, it, is: that in cases of fraud, undue in- 
fluence and coercion, the parties pleading it must set forth full 
iparticulars.and the case can only: be decided on the particulars’ 
as laid. "Fhere.can be-no, departure from them in evidence. 
General. allegations are insufficient even. to amount to an aver- 
ment/of,fraud,of which any court ought to take, notice however 
strong: the language in which they’are couched may, be, and the 
same applies to undue influence and coercion. „See „Order 6, 
rule 4, Civil Procedure Code. 


E ' et 
PF aro . (tne 


"E S 
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.. The allegations in the „plaint regarding this part of the case ^ 


are as follows. -In paragraph 13 the plaintiffs say— 


' defendants. n 


An PEED 15 they say— 


“That the said Firangi Rai being infuriated ds the 
, filing. of the said suit, put, such a pressure upon the father of 
_ plaintiffs that the father of the „plaintiffs "under fear of, his 
threatened death filed a _compromise in the said | suit before 
any written statement was sailed ss page Rai and, other 


a That the said compromise s ‘was nothing but, a dictated 


‘mandate of Firangi Rai which the father, o£; plaintiffs, out of 


sheer fear o£ Firangi Rai submitted against his own free will 


_ and signed under compulsion and coercion and, undue in. 
fltience of the said  Firangi Rai." ae 


H 


Map tet 


Thei, i in ‘paragraph m and a8, the plaintiffs state— ' 


nt 


a aT That plaintiffs’ father being `a a man of weak in- 


e tellect and finding no help and succour from, the people of 
. residentia] village or neighbourhood and being also unaware 


of the details of properties of the family, c could, not but sub- 


` mit ‘meekly and quietly to the dictates of Firangi Rai who 


taking advantage of his fearful, supremacy wanted to, have 


- everything, according to his own sweet wish. 


r ` 
a 


, That even after the compromise plaintiffs father 


rm not. get any income. of the: family. properties and 
Firangi, Rai remained the sole master. of the family appro- 
priating, every pice to. himself. " 


We will, deal with the, case of. coercion first. dt will be seen 


that the plaintifis’ , case regarding. that i às grounded, on the single 
allegation, that their father was threatened with death. , When 
all the verbiage i is cleared away, that remains as. ‘the only founda- 
tion. The. Test, and i in particular the facts set Qut in paragraphs 
8 to 12 about, the. ferocious appearance of Firangi Rai and his 
allegedly, high-handed and ¢ criminal activities and pis character, 
are only there to, lend colour.t to the genuineness, of the belief said: 
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"to háve'been engendered ‘in Ghughuli Rai’s mind" that, the threat 


of death administered to-him was real and imminent. But as 
regards the threat itself, there is not a single particular. We do 
not’ Know the nature of the threat. We do not know the date, 


"time 'and place i in which it was administered. ' We do not know 


‘the’ ‘circumstances. We do not even know who did the threaten- 
iig Now? when" a court is asked to find that a person was 
threatened with death, it is necessary to know these particulars, 
otherwise it is impossible to reach a proper conclusion. ' 

It was argued that it is not necessary for à plaintiff to give 
particulars and if the other side is not satisfied, there are pro- 
visions in the Code which entitle him to ‘ask for’ them. That is 


a grave misa OpISEEONON- 


ee iit 


` Bat all ‘that apart What’ is’ ‘ the evidence hen There are 
only tbree witnesses who need' bé considered as the others had no 
personal knowledge. They are, No. 6 Seokumar Dube, No. g 
Bodbu Rai and No. 10 Sheonandan' Prasad! 'OÍ theie, .only 
Bodhu Rai suggests that Firangi ever made any threat. He is 
not supported by the'other two and v we' canhót believe him. All 
that ‘the others say i is that Ghughuli Rai said his life would be in 
danger withoüt ‘however explaining how or ‘why. That is in- 
süfficient to sustain pleas of undue influence arid coércion, parti- 
cularly when we have the following facts which negative these 
pleas: (1) Two pleaders were engaged bv Ghughuli Rai; (2) the 
first draft was torn up By one'of the pleaders as it was unfavour- 
able to his client and the draft embodying the compromise ulti- 
inately ‘accepted was substituted; (8) Ghughuli Rai refused to 
Sign this sétond draft until it was read out to ^him; (4) this draft 
was read over’ by the pleddet who hid disapproved of the first 
and was -signed by him ‘after Ghüghuli Rai had signed; (5) 
Ghughuli Rai relied on the compromise on several occasions and 
Tied suits to enforce its ‘terms; (6) he twice ‘sued ‘Firangi Rai 
himself; (7) though’ he lived eleven years aftér'the compromise 
‘and filed several’ suits'to enforce jt, he never “suggested that, it 
had been brought about by coércion’ or undué influence; (8) he 
took ño steps to set it aside or question it eveh aftér Firangi Rai' 8 
déath which was two and a half years before this suit; and @), he 
did not join as a plaintiff in this suit though he was the ital 
persón’ "Who knéw thé’truth. There is ‘nothing in the evidence to 
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indicate when the undue influence ceased and we find it im- Civil. 
possible to believe that ič could have lasted eleven years and 


even two and,a half years;after Hirangi Rai's death.. 1951. 
Oe SAU gy MEN LG. Bishundep 
There is also another point. The basis of the claim is the Nauain. 
inequality of the ,partition.; Under the: ‘compromise, the first 3 
Soogeni Rai 


` plaintiff and his father got those properties which stood in their 
namés and a four annas share:in certain:otherj properties. No vy., Bose, J. 
evidence has been adduced to show the values of these various 
properties in 1924. For all we know; their value and the four: 

annas share in'the other properties may have been equal to eight 

annas of the entire joint properties.’ We ágree with the learned . 
High Court Judges that coercion is not proved. 





o The case of undue influence suflers the same: ates. It was 
“not separately pleaded: and the evidence is 'the'same. ' X 
HC 09 r9 ved i = ape se pr QUE eg, i wes TAL 
The last contention is that even if the plaintiffs fail in all 
else, their case cannot be wholly dismissed because, admittedly, 
certain properties are still undivided and the plaintiffs are en- 
titled to have them e and to, be .given,separate posses- 
sion of their share. 


Sp) du n od TD 


As we remarked at the. outset, it is a matter of some doubt 
whether the plaintiffs sought partition in this suit or whether 
they merely . wanted a,declaration here that the, compromise de- 
cree in the suit of 1924 does not bind them and consequently 
is no bar to their demanding partitiori of the whole estate in the 
first defendant’s suit No. 29 of 1936. METER 

7 NOM oo wA ^ 

We need not consider "hehe the present suit is for parti- 
tion and separate possession, or not, because there is pending a 
previously instituted suit between, the same parties | for, the same 
relief. It, will be more convenient and proper to have these 
matters: decided there. Accordingly, we dismiss the plaintiffs’ 
suit with costs throughout, but make it, plain, that in, doing so 
we do not adjudicate upon their right to seek partition of such 
properties as they contend are omitted to be partitioned under 
the compromise, decrge.in. the pending suit... s. ae ey, 


SEF yt TET oven s |] j i oh 
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8.D,G, owt gas Cus + Appeal dismissed, - 
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Before Mr. Justice R. P. Mookerjee, and 
"Mr. Justice S. C. Lahiri. 


HARINARAYAN SHAW AND OTHERS 
v. 
GOBARDHANDAS SHROFF AND OTHERS.* 


Sociclics Registration Act (XXI of 1860), Section. 5—Effect. of regtstralion 
ı upon immovable properties held. by tustecs as such prior to registration 
—If belongs to the Society after registration i : : 


Where propcertics are transferred to the trustces of an unregistered Society’ 
and the Society is thereafter registered under the Societies Registration 
Act, the title and ownership of those propcrtics belong to! the Society: after 
1egistiation and no question of transfer of ownership arises. The ‘properties 
continue to be vested in the trustees and arc deemed to the property of the 
Socicty 


Appeal by the Defendants. a j 


Suit for recovery of possession of a par ticular property after 
declaration of title and also for damages. 


The material facts will appear from the judgment. 


Hiralal Chakravarti and Shyamadas Bhattacharjee for the 
appellants 


x 


Girija- Prosanna Sanyal, Bireswar Chatterjee and Smriti 
Kumar Roy Chowdhüry for Respondent. No. 1. 


Amarnath Rai Chaudhury and Sübodh Kumar Bhatta- 
charjee for the Respondent No. 3. 
C.A.V. 
T 


The judgment of the Court was as follows: — 


` 


* Appeal from Original Décree No 186 of 1949 against the judgment 


and decree of Srl G. S. Chatterjee, Subordinate Judge, Fifth Court, Alipup 
of District 24- Parganas in T. S. so of 1948 dated 39-6- 1949. 


Vows] BELL" 


^ gm, np,: MooKerjee, : dile plaintiff lapai filed the, 


siit ‘out ‘ofl which’ ihis appeal arises ‘for | recovely ‘Of possession of a 


particalàfpe opérty after declaration Of title and also for damages. 
The plaintiffs ' case Was" that the’ propéity i in suit’ Belong to the 
Srinagár Dhatmasala' Trust Fund whith had! Béen let out in 'ten- 


aicy’ -On! thé "goth" July. 1942" possessión was bbtainéd' ‘after’ à. 


decree ifi 'éjéctment had’ been: passed! against thé tenant. ' Aboüt 
s Máy, 1946! defendant No. 1 ‘unlawfully’ took “possession” ‘of’ thé 
land, legally “coristtiicted certain temporary ‘shed, and let out 
the same? to: defendants 'Nós: 3’ dnd. 4° ‘Defendant ‘No.2 had 
` also raised 'à plátforiti iri one portion of the land i in collusion with 
defendant No. 1 withotit the Rhowlédge of the’ plaintiff, ' 7" 


i^ “The peii riieipal defence was X 'yaised on behalf’ ‘OE détendant 
No. 1 ae denied ‘the plaintiff's title, claimed that he was hot a 
trésspaiser, but his, father had, been in possession. since 1939 Y with 
the c consent ' of, the: Plaintiff, Defendants Nos. 3; and 4 were claimed 
as, tenants. ; n "n j ee 
npn RS e yt ue cU oa T Gut Vi ut? rox 
eldan No. 3 claimed to be a tenant, and was ready to 
pay rent either. to deferidant No. i or to the Plaintiff whoever 
was entitled to. the’ same. Defend, No; 14 d also claimed to bé a 


tenant ‘under defendant No. L., i : 
3) tsa’ 5 FE n t . 


ev ama, st hu ibd at : : 

js "Defendant No. 2 sit Das: ale PE OT ised various 
defence about the frame of the suit. .Defence as to, misjoinder 
of parties also was raised as Iswar,Kripaleswar, Thakur, a deity 
alleged to have been consecrated on a portion of the land, had 
-not been impleaded.. He also denied the title of Pe plaintiff 
and claimed bae by adverse possession. . ..; c0 an 

^ The suit had originally Den filed by.Srinagar Dharmasala 
Trust Fund, a‘Society registered under Act XXI of 1860. Subse’ 
quently the cause-title was allowed to be amended and the pla 
tiff is now described as: i 


" Gobardhan Das Shroff, authorised Trustee, Srinagar 
: Dharmasala Trust Fund a Society registered under Act XXI 
- of 1860 having its registered office at MC Cross Street, 


Calcutta,” 
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Various issues had been raised in the Lower Court. It is 
not necessary for our present purpose to refer to all of them, 
as on behalf of the appellants only a few points have ,been 
pleaded. The Trial Gourt decreed the plaintiff's suit. The 
Society's alleged title to the land was declared with a direction 
that the said Society was to recover Khas possession by evicting 
the defendant therefrom. , If the defendants did not remove the 
structures and other things | from the land in suit within a parti- 
cular date fixed, the plaintiff would recover Khas possession by 
removing the structures in execution of the decree. Mesne 
profits were decreed from May, 1946 against defendant No. 1 
alone till the date of recovery of possession. 


The only points urged in support of this appeal preferred 
by defendants Nos. 1 and 2 are (1) that the plaintiff Society has 
no right; title and interest in the disputed property, (2) that 
Gobordhandas Shroff alone describing himself as trustee of the 


: Srinagar Dharmasala Trust Fund is not entitled to maintain the 


present suit, and (3) that defendant No. 2 has acquired title by 
adverse possession. ! 

The first and sip question raised in this appeal as to 
whether the property in suit now belongs to the Sinagar Dharma- 
sala Trust Fund, as a registered Society, depends for its decision 
on an interpretation of tbe provisions contained in the Societies 
Registration Act, 1860 (Act XXI of 1860). Before we refer to 
the provisions of the Act it is necessary that the relevant facts of 
the present case may be shortly stated. 

The property in suit was purchased in October, 1918, by 
one Haribux from the Trustees, Calcutta Improvement Trust. 
'The successors in interest of Haribux transferred the property 
on the goth August, 1947, in favour of three persons. viz. 
Lachmi Narayan Shroff, Shewram Shroff and Durga Prosad 
Shroff, as trustees of Srinagar Dharmasala Trust Fund. On the 
yth October following these three purchasers along with four 
other persons formed themselves into a Society and got it regis- 
tered under Act XXI of 1860. The Society was described as the 
Srinagar Dharmasala Trust Fund. According to the plaintiff, 
the Srinagar Dharmasala Trust Fund had been in existence from _ 
before. It is not necessary for our present purpose to come to 


Vór.89] - .  - - HIGH COURT. 
a decision whether ‘there had been. such a trust before the goth 
August, 1937, when the property in suit was purchased by the 
three persons in their capacity ‘as Trustee ‘of the said Fund. 
Although it is conceded that the property in question was vésted 
in those three persons as Trustees, it is contended that the Regis- 
tered Society could not have: any right over the said property 
as there had been no conveyance executed ‘in favour of the 
Society. It is urged that unless there be a regular deed of con- 
veyance in favour of the registered Society, the latter has no locus 
standi to maintain the suit or to claim: any relief in respect of 


that property. 


It is accepted that when the property was transferred on the 
goth August, 1937, in.favoür of the three persons as trustees, 


title had vested in the latter. The right, if-any, of the regis- 


tered Society in respect of the property has been derived, if at 
all, by the fact of that ae Fund having been ee under 
Act XXI. of 1860. 


.It is, therefore, necessary to examine the provisions of the 
Societies Registration"Act (XXI of 1860) as also the terms of the 
Memorandum of Association and the Rules and pao 
filed along with the Memorandum. 


It appears from exhibit 2, the Memorandum of Association 
of Srinagar Dharmasala Trust Fund, that the object of the 
Society includes (as staton in clause e 3(3) of e Memorandum) 
taking— : : f 

pour at f ne ac z 1 t. 
Siptwatenevanes ,....0ver and manage the properties if any 
++ movable and:immovable belonging to the Trust Fund and 

. standing in the names of Luchminarain Shroff, Sewaram 

, Shroff and .Durga Prosad Shroff or any.of them as Trustee 


or Trustees ‘of the, said- Trust or inthe name of any other: 


*. . person or :persons on: behalf.of the ‘Trust’ Fund.” - 


Clause s(h) of the Memorandum further specifies another 
Suet of the: ‘Society pene PER . 


mn J 


^ 


T “To hold and. manage ‘the diovable sul immovable 
properties already acquired by the Society and purchase, 
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, acquire, or, take on lease and manage all lands and ‘buildings 


necessary for; the. society... .. .. temen or lease any :property 
.. belonging.to the Society with the sanction of the Executive 


|. Committee.” se uoi eus ; TE 


„Rule 17 of.the, Rules and Regulations of Srinagar. Dharma- 

sala Trust. Fund provides: ' , Bu Sors ; 
“The society shall.-have three trustees in whom the 
fund and properties of ‘the Society both movable and im- 
movable shall be devested accordingly as the Committee may 
decide from time to time." : j 

s ' . : tad Hi l 

o N 1 "E V wo 4 72 E 3h 
‘The properties referred to in Rule 17.include No.: 18, Pal - 
Street, Calcutta .the; property in dispute in the present case. -. : 
E Under Clause 3(1).of the Memorandum of'Association it Lis 


competent for the Society— ede n 


4 “From time to time to appoint ‘Trustees to take charge 

, Of and manage the Trust .Funds and..properties' movable 
‘and.immovable,of'the Society and to perform and_.carry.out 
its objects.” Page ubl og (XU SC dus 


1, Under clause 5-of. the Memorandum read with Rule 8 of the 
Rules and Regulations'it is provided ‘that the first trustees: shall. 
be the same three.persons in whom t£he'property in suit-had been- 


_ vested at least from the goth August, 1937, if not from before, ^ 


as trustees of, the Srinagar Dharmasala Trust Fund. 
EH bz deg ni PERI PG 
:, It is, therefore clear from..the’ Memorandum of Association 
and.the Rules and Regulations of the «Registered Society that 
that , what, had. been the principal object of the "unregistered 
Society continued, to,.\be.,one of..the objects of- the. registered 
Society also namely, ‘among iothers.as in clause '3(b) of the 
Memorandum— 
void ek. eee. s*dicy ik Om ade puvksexhn pde s iube d is 
" To erect Dharmasalas at differerit places of. pilgrimage. 
and there to arrange for the accommodation of pilgrims, and 
"When, necessary; 'to provide for.their'food as well." 


Mo 


VoL. 89i] 5 tre 1 - HIGH. COURT. Wo 


^ "Itialso appears ‘that the same body ‘of: persons as- continued 
to function aftér the registration: of tbe Beet as trustees.’ d 


b 
Habe tty aT e Paashaas Da tae C9 ga s ddaaXe ee ED 


NOUS the question is-whether-by the fact óf the society y being 
uS the latter Has 'now-‘become’ entitled to" hold the pro: 
perty'subject.to the Trust and: l powem: of' the "Trüstees.^ © 


asira alf qe phages veo in edited art nosh a! eod dou: gare trs 


n 


On reference to the granil to the Societies Registration ` 


Acct, ' 1860; it would eee the: pretense, Was mhaking 


provision-—"'! nes eae dn. nidi TES E ai v E 
Mss a6 adu CS oN poa os Af eager Of a (rut 
112.71 5! Fort improving ‘the legal condition! of societies 'estàb: 
o “lished for «the : een aa ofisa Lib uro i I charitable! pài- 

i ‘poses.””. t Butet age Vr re 7. om Cin SI HX UH ea al. 
"RACE E V geist "n. p Calli inser yud o 5 EIOS 


|3.The various provisións-contáined- in the-Act itself make' it 
clear ‘that! by: registration: an; uniegistered: ‘Society! acquires a 
status-only to make it more-conveniént 'for'the carrying'out' the 
puro for- which«the gueule sociéty.had'existed: - «5 
Car nir EPI ey aad esae dota aer Pon. T 
vi iSections! 17 and 18:0 the ' Act'tinake: specific provision’ for: 
pré-Act unregistered: societies,—as ‘to “how 'they afe‘'to 'be! igne 
tered. opoo dB) l4 vals de enfón o ref abog 
{om qe jad alte es: nt DE bae vi otaw Ba mt 
+” It ‘was? conterided ton behalf of ‘thei‘appéllarits ‘that’ by the 
registřation of a society no title in any property is affected. 
mortar cis (eat atq t bet ipd Bfp gml oal cómo 
' Section 5 of the Actimakes‘specificsprévision ás to-liow the’ 


property of the society 'is vested:-^T'he ‘séction’ is-in’ the : following ' 
terms? -' d Nb gessi dons. 7on ges cal. 01 yagan- 


sins ss eye hole is uo LE fures as at id to 
udi on “The property, movablé and ‘immovable, belonging''to 
-a ET rider this'Act'iftnot'vestèd in trüstees;- 
in n haliber deemed .;to'!bé vested’ fór- the' -tiine being" inthe’ 
igovernihg, body: of suchi-sdciety, and in‘all procéedings; ' civil 
and criminal, may be described as the property of the govèrin:' 
ing body of such society by their proper title." 


+ 


Sat ant synods sl tie "o LÈ, ohf a Se bas o4 "uo oo.600 

o- Mr. Chakravorti,:'on behalf! of! thé. defendañts ` "appellans; J 
contends that under. this section! ithéreis’ no autofn&tic'itradster ' 
of- title: froin- the original. owners: members “öf ‘ant afifegistered - 


` 
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society to the Registéred Society. It is overlooked that whatever 
may be the position in respect of property owned by individuals 
personally, and we are not called upon to decide that question in 
the present appeal, in the case of properties which are vested 
in trustees from before the registration of a Society, such regis- 
tration only gives a legal status to the Institution and makes it 


convenient for the due performance of the objects of the Society. 


», In the present case there had been no pre-existing Deeds 
of Trust. There were no detailed rules governing the Trust and 
therefore no question of any conflict between the terms of a pre- 
existing Trust and the Rules and regulations of the Registered 
Society arise. When the old three trustees joined with four 
others to be registered as a society, the same three persons con- 
tinued to be the trustees, and they bring themselves under the 
provisions contained in the Memorandum of Association and 
the Rules and Regulations. By operation of.the provisions con- 
tained in section 5 of.the Act, and the very purposes for which 
Registration is provided in the Act the registered society auto- 
matically obtained rights over the property. The property is at 
the disposal of the Society, subject no doubt to the Trust. The 
property continues to be vested in the Trustees as before. Under 
section 5 of the Act, a property, whether “vested in trustees” 
or be “deemed to be vested in the Governing Body of such 
Society” may still belong to a Society registered under the Act. 


It must, therefore be held that the disputed property which 
was vested in the..trustees before registration of the Society, 
became; as from after the registration of the Society, a property 
" belonging to the society" and be deemed to be the property 
of the Society. As a matter of fact, and strictly speaking, there 
is no transfer of ownership. That which belonged: to an un- 
registered Society continues after the ‘change in Status of that 
Society on being registered, as being belonging to the registered 
Society. The first point raised on behalf of the appellants must, 
therefore, be overruled. no qe d j A 


Once it is found that the property in suit belongs to the 
Registered Society and. the Rules and Regulations attached to. 
the: Memorandum of Association, when the Society was formed, 
apply to the property.in suit, the next objection raised must also. 


Vor. 89] - " " " WGH count.  — 


be'negatived? On behalf of tlie Appellants it is ‘conteridéd that . Cm. 


there' could be no delegation to Gobardhandas Shroff as the sole 
trustee on behalf of the registered. Society to file a suit on behalf 
of the Society. It is not the ‘Appellants’ case now, whatever 
might havé^been the attitude taken up in the ‘trial ‘Court, that 
the Managing Committee of the Society had not passed’ resolu- 
tions authorising Gobardliandas Shroff to file the present suit. 
Reference may be made to Exhibits 7(a) and 7(b) for the relevant 
résolutions of the Comme ice in this connection. i 


On behalf of the appellants, the T is put in, this 
Way: "Under Rule E the Secretary alone has the power among 
éther things. : 


10756: WES :.institute and defend suits or proceed: 

ings for and o on behalf. of the Society. * 

' 

i ^Rule 15 joie that without w to the generality 
óf powers conferred by the" Rules, the Executive Conimittee ot 
the Society will have powers inter alia. i 

“ (g) to-institute, conduct, defend, compound refer to 

_ arbitration or abandon any legal proceeding for or against 

the poet) Y 


* (hb) to delectu the above or any of the above powers | 


` to the office bearers or trustees or any one of them." 

It is argued 1 that when the Secretary is specifically authorised 
under Rule 32 to represent for the Society in legal proceedings, 
it is not competent for’ the Society to delegate under Rule 32, 
some person other than the Secretary, to file a suit on behalf 
of the Society. Rule 15 being a general provision must be rcad 
.subject to the limitations contained in Rule 32. 

It is not necessary for us to consider whether the general 
proposition relied upon by Mr. Chakravorti making Rule 15 
subject to provisions contained in Rule 33, is well founded or 
not, in as much as we cannot accept the interpretation put by him 
on the latter Rule. It will not be correct to interpret the last 
few words of Rule 32, as being a general provision authorising 


> 
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E 


“4 


£ the, , Secretary, to institute and defend all suitsand | proceedings. 
Iti is significant. that; this, authority, 0, institute, and defend suits, is | 
part ; ofa sentence; which reads as follows; HIO ada ne cue 7 


ds Pip Sey “pile quate ate. aam sl Ue eie cus i 
D The Secretary, shall . shave, the power, to, open: in: the 
, Rame t of, the, Society: Current accounts with; such. Bank. ‘OF 
banks as ‘the Committee, may, direct, for. monies. not: vested in 
ie Abe ‘Trustees and issue draw sign ,accept, endorse, and, nego; 
tate all cheques. and, drafts ; and, institute and defend. suits 

.. or proceedings for and on behalf OF the Society” : 
"nb qp anm, ^d an ado ^u, xci apognb Ur S Stn Tr 
M We h have to stake, the sentence.as_a, Whole and: the Authority, .. 
given to the Secretary under this the last sentence of, Rule,.32. 
must be.read as limited to such-acts and particular transactions 
as are referred. t to, in, the, „earlier par i: of that sentence. If we 
refer to Rule 32 as á "whole, Also, it. is significant that, all the- 
powers and directions given to the Secretary not only in the last 
sentence quoted , above, but, (n, ithe earlier; part of that ; Rule, 
also, re late to ‘the opening of accounts in Banks and dealing, with, 
monies and. securities, belonging to the Society, ; and not vested 


in Trustees. ~- E 


ay , 


roget a ui den det iegua s oid Hd l 


In the first place, therefore, we. must, hold that, the authority - 


FUTTER 


.given to the Secretary in Rule Be is limited to ‘those particular 


types of transactions as are referred to in that Rule. ` Moreover, 
the Property now in- Suit, is admittedly a property vested in- 
Trustees, and, therefore, Rule 32 will not: be attracted, at all. 

Rule 32 does not vest any authority in the secrétary to deal with 
such property : and to represent the society in all_suits and litiga- 

tions , in respect “of! such property vested. in Trustees. -On re; 
ferenice to Rule. 32, ‘it will appear that repeated reference are, 
made to exclude properties vested i in Trüstees, Don the operation 
of that Rule au E QUUD sc uu s 


n 0 P E IN 


. , E 


` The authority, therefore: ide which a person may Te- 
present the Society, i in a suit, whether in respect of a property 
vested i in Trustees on relating to matters not covered by Rule 32, 
can only be ‘delegated to a, person. as under sub-rule (h) of Rule 


15. This i is exactly wi what "has been done i in the present case. 


! E 


Provisions ‘contained i in section 6 of the Societies Registration 


.Act do not tlierefore, make sub-rule (h) of Rule 15 ultra vires, 


E 


D. Vor.(8g.] j “3 ON HIGH COURT. +- . 93 


"We ihave held -that' Rule‘ 32 has‘ño'application‘in the present vir. 
case and: that àlso-there is rio specific" provision in 'the ‘Rules ‘as "m 

' to’ who" will represent the "Society ‘in ‘such ‘a' litigation. The Pus 
second part ‘of section 6 of thé Act'authorises the ‘Governing “Harinarayan 


Body 'to"appoint: the delegate -as ‘to’ who "would represent the Shaw 
Society. ‘Sib ‘Rule’ (h) of Rule'15 also does-the same thing. It |. V o. 
is not' the case of the appellants that apart from’ the provisions ee un 
contained in' Rule 32, with’ which ‘we ‘have held, as ‘inapplicable as, 


inthe present case, there was any separate “resolution passed by — Mookerjee. J. 
_ the Committee authorising the ‘Secretary tovinstitute the present 
i eae SE. pda uaa Sue ue ae Mp roi PR ae 
t “Reliance was placed on behalf of thé appellants on the ‘fact 
that the'S&fetary Had presumably'under Rule’ g2 of the- Rules 
represented -the Society in a suit 'in"ejéctmetit brought by the 
Society! in' respect ‘of the’ própérty ‘in ‘suit.’ No attempt was, 
however; ‘tiiade”'to' prove’ that "thé Secretary" had “not, ‘ot thit 
' occasion, béeri specially alithoriséd fo ‘institute’ thal Suit as-né of | 
the Trustees had been in the present case.- No question ‘about 
the competence of the Secretary to file the earlier suit had been 
raised"in the' defence in that! suit. ‘In’ thé” abserice-of relevant 
-eVidetice, 'it"istiot ‘Open to the ‘defendants -in' the’ present casé 
to‘assiimé' that ït is 'the Secretary’ anid’ Secretary ‘alorié who could 
_ dhd'did'représent ‘the Society’ in’ fespect of suits brought relating 
. to thé'própérty now in suit and that'also vithout ‘any’ specific 
. resolution of the Committee. WE RR RUE. 


It is competent fór the Governing Bod; thát is ‘the Executive 
Committée, under sub-rule (h) of Rule 15 to delegate such 
powers to the’ officé’ béarers' or trüstees or any'óne'of them. : The 

delegation made by the Comniittee to ‘Gobardhandas Shroff one 
of the Trustées to institute the present suit'was, in ‘order and the 
suit’ as’ ftamed?is legally ‘maintainable’ 0^4 760 io nme 
Dom 

i on behalf of the appellants, 
. fU Kus ul ny ` iy® ae 


to 


Both the questions of law ra 
"^ A faint dltei pt was made tà cóntést ‘that défendant No. '2 
has-not proved his title by adverse ‘possession. a Ten 


With regard to the question of ‘adverse possession the learned 
Subordinate Judge has found, on au examination of the evidence 
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in the case that the alleged Sivalingam standing on a platform 
in one part of the disputed property was never consecrated, and 
in any view was not shown to, have been put there beyond. twelve 
years. Apart from the! question, whether there was any Sivalin- 
gam, the case as: made by the defendant No..2 is.that the portion 
of the property which „was being „possessed by him was by and 
on behalf of the, Deity., Defendant No. 2 did not claim any 
persona] right. The claim of defendant No. 2 cannot, therefore, 
be.in assertion of his personal right over any portion. of the 
property. , As stated. already, on, the strength of the plan 
attached to the sale deed of 1918, the Jearned Subordinate Judge 
found that it was not in existence in 1918. We do not see any 
reason to disbelieve the definite, statement made by ,Chandi 
Prosad Maitra, plaintiff's witness No. 5 that the platform was 
constructed after the.ejectment. suit.and that the alleged, Sibalin- 
gam was put up thereafter. , The, finding reached is that the 
platform together with the alleged Sibalingam. did mot come into 
existence before 1946, No, question of adverse possession ,can, 
therefore, arise on-the,facts.- |. ^". Pos 


The decision reached by the learned Subordinate Judge on 
the, qestion of, misjoinder of parties was not pressed , before, us, 
The, conclusion by, the Lower Court that there ,was no Sivalin- 
gum at all remains, unchallenged and accordingly it is not:open 
to the appellants to press the question of adverse possession at 
all in the present appeal. : 


, All the points raised on behalf of the appellants fail. ,: 


, The learned, Subordinate Judge had- allowed the defendants 
time till the end of September,.1949, for removing the structures 
and ‘other, things from tbe suit lands. In modification of that 
order the defendants will be,allowed time till the goth Noyember, 
1951. 

Subject to the modification indicated above, the decree of 
the Court below is affirmed and this appeal is dismissed; with 
costs to the plaintiff respondent. , 


S. C. Lahiri, J.+—I agree. 2 
$7 pote. S ^ Appeal dismissed. 


4c tS 
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Bengal 'Teriancy Act (VIT B. t£ ef ET XIV—Decree for rent 
against recorded tenants—If binding- upon the unrecorded transferees 
as rent decree—Persons necessary to be 'impleaded to effect a rent 
_ decree. Principle —Persons in whom the property vests, or, persons who 
represent the estate should be made, parties., 
Bengal Tenancy Act) (uu B.C. of 1883) ‘Section 65—Charge under—When 
' à ćaw be “availed One if an effective: rent decree is`obtained. ' wow 
Sub taste ae Gg RC REC: e MEM. ‘ 
The landlord in, order | to, avail’ himself, of, the. rights ‘conferred by 
Chapter , XÍV. of the Bengal ‘Tenancy , Act, must implead as defendants 


the’ ‘persons: in "whom the ténancy is vested or persons: who represent the ' 
estate  It'is 'not ‘sufficient meray to imple the! roe appearing in 


the’ landlord's: rent roll. ‘! -'- 
n $e EF 1 CU e DE MIN Ire Pur ast E 
p a suit for rent, the decree wherein may. ‘have. very Grave conse- 
quences under Chapter XIV of „the Bengal Tenancy, Act, the landlord 
should not be permi itted ‘to, depart from the ordinary rule that no person 
` shall be bound by a proceeding to which he or his representative is no 
party. i 


a sno a py fme cup bon rs 


LA landlord; who ‘tgs received notice or who knows about the cessation ` 


sy that ne out going tenant siti tepresents the transferee . or the suc- 
rit Md gh. t4 68 Long Of. P 
C Cáse-laws discussed.!!! 1- m 23 urs babet a x 
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o "Appeal by- the. Defendant, » rsi. 
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, Suit ; for delaant, of, .title and for recovery: of. ‘Khas. 


possession., do foi de gan sip gilt dope sacl. AS uc 
su oda eet hs np am ue ne runs 1 
The. facts wil appéar, from the: TRER ido 
pud E & hu aha. GS eus s od 
re Charan. ‘Miter, ‘for, the; “Appellant. , ae " 


* Letters Patent Appeal ‘No. 49 ob 1950 arising out | ot S.A. 300 oi 1947 
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Dr. N. C. Sen Gupta, Satindra, Nath Roy Choudhury and 
Sovendra Madhab Basu for the Respondents. = 


The judgment of the Court was as follows: ' 
G. N. Das, J.:—This appeal by the defendant is directed 


against a judgment of Mookerjee J. dated 14th "June, 1950 
passed in S.A. No. 300 of 1947. oe oU 





The facts are not in controversy and may be stated as 
follows: E : 

' An occupancy holding which is the disputed' property; was 
held by one Maneswari Dasi under the landlords, Parijat 
Charitable. Trust Fstate, represented by the receiver Raja Raj 
Kissen Deb Bahadur. The latter instituted a.suit for recovery of 
rent, being Rent Suit No. 659 of.1943 against Maneswari Dasi in 
the First Gourt of the Munsif at Diamond Harbour. The suit was. 
duly ‘framed’ under the provisions’ 6f section 148A of the Bengal 
Tenancy Act (hereinafter called the Act). During the, pendency 


‘of the suit for rent on 19-6-43 Maneswari Dasi sold the- whole of 


the occupancy holding to Bireswar Deb Sarkar, husband of the 


‘plaintiff R@dharani Deb Sarkar. Notice of the transfer of the 


occupancy’ holding under section 26C of the Act was sérved on' 
T toad A D ps Ay ] SEE 1 


12-12-1944, 


The landlords Parijat Charitable Trust Estate obtained a 
decree in the said Rent Suit 'No. 659 ‘of 1943 on ‘g1-8:1943 and 
of 1943 and put up the occupancy holding to sale on 6-3-1944 , 
when the plaintiff purchased the said’ holding... Bireswar Deb 
Sarkar, the transferee was not made a party to these proceedings. 
The plaintiff took possession through -Court on 9-6-1946 and was 
resisted by the defendant appellant. The plaintiff caused to be 
served.on: the defendant notice under section'167 Béngal Tenancy 
Act and thereafter brought the suit, out of which this appeal: . 
has arisen, for declaration of her title and for recovery of khas 


' proceeded to execute the decreé in Rent Execution Case Nó. 1446 


` possession of the said: holding:! The defence of the contesting 


defendant appellant was that on 23-4-1944 the said Maneswari 
Dasi had granted a léase of ‘the dispiited property to himself and 
his-nephew and that'on a partition, hé has got the entire pro- 


Von. 89.] dee i: E HIGH COURT, » its 


perty in his share; that, ‚as the said Bireswar Deb Sarkar, the pur-, 
chaser of the said occupancy holding, had not been made a, party. 
either in ‘the’ reiit suit, or in the rent execution proceeding the. 


-déctee’ and the sale at "which the, plaintiff. had purchased, had Safedali | Fakir 


not, the, effect, ot a decree for pent or. of a rent.sale-under the. 
provision ‘of, the Act, and the „plaintiff by her purchase. had not. 
acquired e ‘occupancy holding, free from ; all encumbrances , but. 


had merely purchased t the right,. title and interest of the judgment. c, N. Das, J. 


debtor’ Maneswari Dasi. which Was non-existent, at the, time and 
ag stich the “plaintif | had no title, to the disputed occupancy hold- 
ing, ‘the title having’ remained with the plaintiff's husband, 
Bireswar Deb Sarkar. ` 

“The tal Dürt Yecited” thë süit on ihe finditig that a as, nótice 
of “the ‘transfer’ by" ManesWaii " "asi: to’ thé "plaintiffs husband. 
under’ section a6 ot! ihe A, . Was ‘served on. the ‘landlord till 


i! l4 
after the rent’ ‘éxeciltion’ sále, the AT nót ‘bond ‘to. im- : 


plead’ the’ transferee of the said occupanc holding, from Manes- 
wari ‘Dasi, nä | ‘the’ decree and’ exediition “sale al inst,” Maneswari ' 
had’ the- effett i oF al rent décree and’ a rent “sale, a and that the plain- 
tiff acquitted thé Saati holding i itself free ‘from the interest of . 
. thé-défe dant” "who: wis an under’ raivat and ‘that’ the plant > 
wag étititied"to kha ] possession. Da 


(UR ater RE ae S. nda a poh 58. Soles p oco cn 
ni 


"On appeal ‘by the defendant’ appel lant ‘the’ judginene’ and | 
dii ‘ofthe trial court ' was, revérsed and the plaintiffs | prayer. 
for khas possession was disallowed on the ground: that the decree - 
and sale kad not the effect of a rent decree.and rent sale and that 
d aforesaid plaieuf- hid nd! title?’ Meas sonar Mads a 


MG. 1 zx 
oe ntn ael gn sp se 5 ET USENET xd y 2 


(Thé: *plathiffepreferréd d'secorid appéal to' this Coli: "The 
appeal Was heard by’ Mookerjee; uS. "Theàppeal^was: allowed on 
the view-thát às the'landIcrd.hàd no knowledge or'noticé óf the: 
transfer “by- Maneswari^the laridlord'was-not bound ‘to’ inplead ` 
the transféreé só'às to obtain: the‘behefits: of a' éale'ünder Chapter 


XIV .of the Lond Habeo EUM JER ocean, ML NE cp 


Tt is the piopriem of this view which i is- in question: in this | 


Bore aua 


appeal. : ~ "ova y ~ 
‘Mr. Mitter learned Advorate for the: defendant ‘appellant 
has referred us to the. case of Sm. „Binapani, Den V. „Banku 
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Behari Mondal (X), Kamalakshya Chowdhury’ v. “Joychand, ‘Lal 


Babu (2); ‘Menajuddin v. Heronuddin ‘Mullick’ (3), and Nrisingha 
Prosad Bose v: Nilratan ‘Singha’ Roy (4) and has contended that as 
in the present case Maneswari Dasi the defendant ' in the rent 


suit and the judgment debtor in the rent execution case, had 


lost' her interest in the occupancy holding before the passing ob 
the'decree for rent, thé decree. was not a rent decree and the 
resultant sale’ in’ execution’ had not the effect of a rent sale and 
did'not pass the’ occupany holding’ to the’ purchaser at .the ‘sale 
and ‘did ‘not: confer- on-him fne. rights specified ir in séction 159 of, 


thie"Actis e cn no orm £ 


r’ p M 
e reo ads 


Dr. Sen Gupta, learned Advocate for the plaintiff respon- 
dents, has pointéd, out that all the cases cited are distinguishable ' 


i inasmuch, as in all ‘thése cases, the landlord had either notice or. 


knowledge of the transfer, of the interest of the, tenant. , He has 
contended ‘that the landlord, in ‘order to secure to him the benefits 
conferred ,by, Chapter XIV of the, Act, , is, entitled to proceed , . 
against | ‘the tenant of tenants whose names, appear in the rent 
roll ‘Kept by himi and if he impleads all such persons, I he is not. 
bound' to search out the persons who may | haye acquired interests, : 
in the 1 tenancy and of whose purchase | he had no knowledge or 
notice as provided by the Act. He thas referred us to the pro- 
visions of section 26C (5), of the Act and to certain observations 
o£" their ‘Lordships of ithe Judicial Committee. in the case. 

Titenüra Nath Ghose Y  Montiohan Ghose 9r EE 


Ser! . i55 up oP rag tat a out 

I shall proceed to decide upon the contentions, of the parties. 
The theory that a decree against the tenant whose name is re- 
corded in the landlord’s rent roll, binds all unrecorded transferees 
has, its origin in fhe« earlier rent legislations.;; Section.27 of Act X 
of 1859, and section, 36: of Act VIII of 1869 made provisions for, 
registration. of transfers etc. in the landlord's rent roll., Section 
26 of Act VIH, of 1869 entitled thé landlord to sue the, recorded. 


tenant ie. a tenant whose name was recorded in his books. and 


(Qa: Gals AT C.WiN. 651s", cerca] ha Cyber dau vt Fa 

. (2) (1943) 48 C.W.N. 105. i ta 
_, 3), 946) 51 C.W.N. 914. i 
"(0 /(949) 54' C-W-N: 683. C bis na 
eg) (ago) s ÓWN. 821° Gs. Oo p H! ote rae v Hn idi 


[EN ^. " u 
‘Yor, 89)": ey oae ` HIGH COURT.; . ; i 99 


ad "n 


“+ provided” that the, decree obtained: would bind the unrecorded ` Cvm. 
transferee, F E Be pode gri ics cw IER 
ate i K rei JHA wd 4a i, : . i 1951. 
id QUE a ed Q5 trend 
At X of, i aad Act VIII of ‘i869 were eria b ds Safedali -Fakir 
present Bengal Tenancy, Act (Act VIII of 1885). This Act does v. 


not. contain similar provisions. It:introduced a ;totally different Radharanı 
Deb Sarkar. 

system, providing for service of notices of transfer and succession 

' in case of permanent. tenyres and .Taiyatis . at fixed rates. The G.N. Das, J. C 

tranferee or, the, successor was ‘required. to deposit the requisite 

fees which would be transmitted by the, Collector to the landlord 

: under. the provisions of sections 12.,18, 15 in,.case of. permanent ` 

.tenurés; and under, section 18(1) (a), in case.of raiyatis at fixed 

“rates. ‘In. the Case c of ‘Kristo Bullabh Ghose y. , Kristo Lal Singh 

Bo it was, held by, this Court, that a transfer of permanent tenure ^^ 

_ is complete as soon as the deed of transfer i ig registered and „that | 

' the non-service of the notice of the transfer on the landlord was 

not material.. ‘The reason for the decision ‘was stated by 

Pétheram Gly to be. ‘that the liability, for: "entis a liability in i 

consequence, of the ‘estate, and: that the ordinary, rule; i is that the 

liability ceases when _ the, estate Js: transferred and the vendor, 

ceases, to have any: ‘estate, in the property and that there is nothing 

in the Act which indicates that the legislature intended to impose 

any limitation upon the right to transfer by making. it. dependent . NS 

on the receipt of notice, by the landlord (See: pp. 644-645). .. mE 

.above decision was, followed in the;case-of, Chintamoni Dutt, Y: 

Rash Behari Mondul (3).. though not without; a. mild murmur 

by, the learned Judges that, the rule might involve.a. hardship on, 

j| the landlord, ;wbo: might not have received . the, notice by, some- 

, neglect. on the part of the Registrar or the, Collector. , Lhe view 

taken in Kristo Bullav Ghose’s case (1) was reaffirmed .i in. the case 

. of Hemendra Nath Mukerji v. Kumar Nath- ‘Roy (3). and must. 

now be taken, to be finally settled by. the decision of. the Privy 

Council j in the qase. of. Surupati Roy v. Ram Narayan ; Mukerji (4). 
T ‘the’ „ase, at Babar ‘Ali, y. Serisi Mohini Das (8 
Rampini, J; hela that if the landlord's s. fees Wem not. at all paid, 
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the transfer would be invalid. ‘But this decision was superseded 
by Act I (B.C.) of 1903 which enacted that non-payment of the 
landlord's fees would not invaliaate toe transfer. 


$ 

' It follows, therefore, that the non- payment of landlord's fee 
or the non-service of the notice under'sections 12, 13, 15, 18 (1) 
(a), 26C of the Act is immaterial ahd that neither of these facts 
justifies the landlord in suing for rent the transferee—or whose 
name may remain in the landlord’s rent roll inspite of transfer 
or succession. ' The landlord is ordinarily bound to see the ten- 
ant in whom the estate is vested.’ The charge created by section 
65 of.the Bengal Tenancy Act can only be availed of by the land- 
lord if he gets an effective decree for rent by proceeding either 
against the person ' in whom the estate is vested or against the 
person who "EpIESEBEE the estate. j 
Section 146A 'Gf the Act which was added by the Bengal 
Tenancy Amendment Act’ IV of 1928 proceeds on the theory of 
represéntation of the tenancy by the defendant or the judgment 
debtor. A referencé to sub- "ectiori 146A (3) shows that the 
entire body of co-sharer tenants in a tenure or holding is deemed 
to be represented if the defendants to the suit for rent include 
the fout i categories hientioned in clauses (i) to (iv) of that section. 
These clauses have been held to be conjunctive: 4 mulya Charan 
Misra v. Prankrishna Adhikary (5), , Tayaja v. Kumar Birendra 
Nath Roy Bahadur'(2). It would appear from an examination 
of the said four clauses that the landlord i is bourid to implead not 


Kass Eo re 


categories of: ‘persons, as ‘well. 

It may be'noted that the Act does not say'who is to be sued 
for rent. ‘Section i48A speaks ‘of the impleading of- certain 
persons as landlords. In the absence of any clear provision in 
the Act, I see no reason why i in a suit for rent. the decree wherein 
may have very grave consequences under Chapter XIV of the 


(1) (1938) 42 C W.N. 755. ^ 
(2) (1988) 43 C.W.N. 80. 

(3) (1948) 47 C.W.N. 651. 

(4) (1949) 54 C.W N. 683. 
(5. (1930) 34 C.W N. 821. 


X 
Vor. 89.] : HIGH COURT. 101 


` 
D 


Act, the landlord should be permitted, to depart from the ordin Crvi. 
ary rule that no person shall be bound by a proceeding to which DERS 
he or his representative is no party. In my opinion, the land- ar: 


lord, in order that he may avail himself of the rights conferred Safedalı Fakir 
by Chapter XIV of the Act, must implead as defendants, the Y. 





persons in whom the tenancy is vested or persons who represent _Radharani 
th : : : ; ; Deb Sarkar. 
e said. persons. It is not sufficient merely to implead the 
persons whose names appear in the landlord's' rent-roll. G. N. Das, J. 
i 4 


The yiew taken by me underlies the decision in Binapani's 
case (1), and was the basis of the decision in Nrisingha Prosad's . 
case (2), to which I was a party. 


D 


A x 
Dr. Sen Gupta has contended that the above view is opposed 
to the plain implications of the following observations in 
Jitendra’s case (3). , $ 


. ^ 

. "In this state of the law their Lordships can see no founda- 
tion for the contention that a landlord can ignore all transfers 
of the tenure and rely upon decrees obtained by him against 
persons whom he chooses for his own purposes still to record as 
his tenants, though he knows, or must be taken to know, that 
their interest in the tenure has ceased " (p. 837). 

i , $ 


y ` 


3 ; 

In my opinion the above observations have reference to the 
question of representation. A landlord who has received the 
notice under sections 12, 15, or 26C of the Act or who knows 
about the cessation of the, interest of a tenant by transfer or 
succession-cannot be heard to say that the outgoing tenant still 
represents the transferee or the successor. 

) 

That the principle of representation is the,basis of the de- 
cision in Jitendra’s case (3), will appear from the following pass- 
age at p. 838. f i 

“SIE it was, as is now admitted, statutorily transferable, their 
Lordships, know of no principle of law, nor have they been re- 
ferred to any provision of the Act which justifies the contention 


G) (943) 47 C.W.N. 651. 


(3) (1949) 54 C.W.N. 688. 
(3 (1930) 34 C. W.N, 821 
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. of the palng.: Je would indeed appear Eon ithe danon of 
the Board in Surapati Roy v. Ram Narayan Mukherji (1), and ' 
other cases decided in India [see for instance, ' Chintamoni Dutty 


‘ | Safedali Fakir v. Rash Behari» Móhdal (2)} that the ` ‘original’ tenure holders 


Y 
nN 


B 
Radharani~ 
“Deb. Sarkas.. 


„ would no longer -be liable ‘for the ‘rent, and: that an effective’ ` 
decree,’ therefore, could. only be obtained against’ the transferees. D 
, But, in the present case,-it being clear tó their Lordships that the | 


G. N. Das, J decrees which the appellants- claim: to execute by the sale of the- 


ie 
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approved; are to be found at É id Han ; -—— 


MS 
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, tenure, were “hot, for: the ‘reasons assigned. by ‘the High | Court; . 
` pfoper rent decrees; they’ PUE it is apoE to hold shat the’ 
respondents are bound by AUT 


^ 


^ 3 3 N^ 


, wx ‘ 


s The: reasons given by the High Court, which their orig d 


f 


3 S S us d ui “A 

" They a are rio y doubt thtiled to recover rent against ‘one or d 
some. of the heirs of the tenants, but in order that a decree can 
‘be treated as a-decreé for. rent ‘all the: parties interested ‘in, the 
‘tenure must be made. parties, there being no finding nor evidence 


., that the, persons . against whom the, rent suits were Droighi Te 


presented the whole body of tenants with their, consent.” LE ; 


4 


m 
` 
^ S b 
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The! above remarks . also apply to. ‘the - dardon of 
' Mukherji Ji in Menajuddin v. Heronuddin Muillick (3), which 


` 


, ,are quoted in the judgment now under appeal and to Which. ^B 


Dr. pen FORD also drew our attention. Tae E A Se 


T 


' The decision of Henderson J. in Sureidranath Haldar v. 
^ Prata Chandra Majhi. (4), was not based :ón the|effect of service ~, - 
of a notice under section: 13, of the Act: It. proceeded on. the ~~ 


` ground that “ there was no statutory provision’ which requires a 


decree holder to give a ńotice to a person. who. is not the judg- 


" ment ¡debtor or a- representative of the judgment. debtor " Xp. . 


so (9) (089) LER. 19 Cale. 17. >. 


k 249). » As was pointed out in Nrisingha Prosad’s case. (5) the 


46 


above: considerations; as to’ notice. ee to by Henderson J: arg 
either irrelevant, Or nonea, : i 
FU d 


‘ 


ul 


E i 923) L.R. 5o LÁ. 155 EILAA LS i 


(8): (1948) 51° GWIN. oe a eS 
(à (1948) 78 LJ. MB. 2 T t 
9 (1949) 54 C.W.N, 683 (688). . yr EO akg y dt 
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. Vor. 8) PIS A e f Hicr court. : iti 103 
ps "E l 
In the: case of* Raja Nagendrariath Sinha, Sahas Roy s v. p Civi. 
; ‘Niranjan Patra’ (2 which was also relied on by Dr. Sen Gupta, ~  —- 
, the facts: were that.a suit for rent was instituted against a large  . id 
_ :body of co-tenants; portions’ of the, tenancy had been purchased Safedali 1 Fakir 
. by the principal respondents during the pendency of the rent suit, > v. ' 


It was found as a fact that the requirements of sectión 146A (8) 
- were complied with. and that notice of transfer was served after 
the passing of the decree. The landlord thereupon wanted to G. NC Da Das, J. 
implead the transferées: ‘at the execution stage.. This prayer was’: 
opposed by the transferees.. In'these circumstances, M. C. Ghose 
J. held that às the decree for r rent had satisfied the condition laid 
down in section 146A, the total holding will: pass ih execution. of 
‘the decree if Brought: toa ‘sale. Io Vn n E 
4 - d ext d » 
The decision - doo not militate against the ve that the | 1 
tenancy should be: represented in the suit.and in the execution ` 
ee me the defendants | or the judgment debtors as the case 
might be... . 


p Sarkar. 


` 


3 


“Dr. Sen: Gupta’ has also referred us. to the: provisions of ` 
section 36C (5) which requires the landlords not to refuse to 
recognise the transferee, as the tenant nor to omit to enter the 
transferee's name in the landlord's rent roll in place of the 
E transferor., . This provision was in my opinion, inserted with a ¢ 
'view to benefit the tenant. It imposés upon the landlord the 
. duty of impleading' the transferee who had given notice of trans- | 
, ferfas a party to the suit or the execution proceeding. [vide section .' 
146A(3)]. The provision was not intended to enable thé landlord . d 
to get ‘an’ ‘effective rent decree by merely ‘impleading persons 
` whose names appear in the rent-roll. (The view contended for by 
Dr. Sen Gupta, if accepted wóuld be hard on transferees, from 
' tenants. The names of the landlords may be unknown to the 
transferee or the transferor and may also be difficult of ascertain- 
“ment. Again: even if the names of. the landlords: are ascertained 
' and the fee is paid by. the transferee notices of the transfer may | 
not issue or' may not be served through the neglect of the 
. Colléctor or the, peon over whose act the transferee has no ,con- py 
i trol., “There is moreover, no provision for a. second issue ot 
notice, in case the first "epos of fee rto be ee i 
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Nor . cain: the provisiorls of section: 73 o ‘the Act assist ‘the 
landlord in this case., In the’ present case, the transfer of the 


octupancy holding took place during the. pendency of the rent | : 


suit.. The effect of section 73 was that both Maneswari Dasi arid 


Bireswar Deb Sarkar became-jointly and _severally, diable to the, 


. landlord for the arrears, in. suit............ ees ' On the princi- 
ples: enacted by this court in Jitendra's case, (1), and which were : 


"approved by the Privy Council, the landlord was required either : V 


to implead: both the A ansferee. and transferor in. order to get an- 
'effective rent decree or to shew that, ‘the. transferor represented 
_ the transferee as well. "AS li 


1 


PCT 2 \ = ^ , \ 


‘Dr Sen Gupta Bias also contended -that there is noihing - 
in the decision, in’ Arthur Henry Forbes ,v.' Bahadur Singh (3) « 
which: justifies its ‘application: to cases of cessation of ‘the-intérest: 
of ac sole tenant or. of a co-tenant. This contention ‘has been ` 
negatived: in a series of decisions of- this ‘Court. | The point has 
beeri discussed at length, in d d Prosad's' case - (3); amad 
referred to., . f 


E - "m 


D area `o ser i 2 


r 


af Jt is also immaterial ‘whether the cessàtion of T, of. 


the tenant took place before’ the suit for rent or ‘during its ‘pen- ` 
, dency, or in the stage of execution.. ai Ux riari Se In the case ot - 
` Jiténdranath Ghose v. Monmohan Ghose (1), the interest of the 
, tenant had ceased -before „the rent suit. Im, the case ofthe 


“Official Trustee. of Bengal v. Purna Chandra Roy (4), the cessa- 


"tion. had taken" place pendente | lite. In the cases; :of^ Sm. 
'. Binapani "Devi v. Banku Behari. 'Moñdal (5), Kamalapéhya, 
rad v. Joychandlal Babu (6), "Menajuddin v. Hironuddin. 


` Mullick (7), and: Nrishingha: Prosad Bose. v. Nil Ratan Singha . 


E (3), tlie, cessation. had taken plate after the passing of the 
decree for rent........... i... Section 146A (2) of the ‘Act is in 


consonance with the-view that the cessation of interest may take 


t 


$ i : p f * " A 
+ (1) (1930) 34 C.W,N. 821, (835). - 2 Se 
(2 (1918) L.R. 41 LA. g1. - oe : X Er ns 
(8, (1919) 54.C.W.N. 68$. —. ` d.i 
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place ı either before or rae the: institution of the rent suit. Or of ' Ova. 
. the rent execution. - - PI 
` > r M > i " - V RA 
'The above contention raised" by Di. Sei Capen is therefore | Safedali | Fakir 
of no substance; "E ; 5/00 
T i l Radharani 
Deb Sarkar. 


The view taken: by Madiedee T in the a under " 

’ appeal to the effect that the decree obtained by the landlord G xw Das, J 

against the recorded tenant without impleading the transferee 

from tlie latter, has the effect of a decree.and the salé held there- 

under in próceedings carried on only: ‘agiinst the recorded tenant, 

has: the effect) of a rent sale in a case where the landlord did not 

receive notice of the. «transfer till after the'sale, ' requires some 

modification." The question to be considered in such a case iis 

not simply whether the notice of the transfer was served on the 

landlord but*whether the defendant to the suit'or the judgment 
~ debtor in the € execution proceedings represented the tenancy 





The above aues is: one vof fact depending, upon the 
_evidencé in each case, the fact of non-receipt of the requisite - 
notice is a relevant fact to.be considered along.with other facts — . 
' of the: case, in deciding the goetan of representation of the 
arr $4 [ i TU pu 

, : ` : i ; \ 

“It may also be painei out that the burden of proving 
whether the defendant in the suit for rent or the judgment debtor 
in the execiition proceedings represented the tenure or holding 
rests on the landlord. Baikanta Nath du v. Thakur Debendro 
Nath Saha (2). n i = 
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‘In che resent’ case, the case’ was not approached front the 
point of view indicated above. No issue was framed on the - 


point : UN ah 0 ^* . " 

2 f 23 E d : 

In thesé circumstances, we are of the opinion *that the 
! followup issue should be framed: (C r 
se 1d | v- ox y 

Whether Maneswari Dasi: EREE the tenancy in the 

* suit for rent and in the execution proceedings? Both parties 
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will bé alowed to ‘lead farther Sidene on this i issue only. . The » 
i evidence on record. will also be evidence, i in the’ case., il vue 


£y . ` 


TE. the court hias that the: ‘tenancy was represeniba „by ` 


- Maneswari Dasi during: thé~suit for rent.and in the execution 


. proceedings, the suit will 'be decreed. If. however, the jcourt ^ 


_ finds, that the tenancy was, riot _ represented by Maneswari* Dassi - 
.either.in the spit !£or | rent or, in the course of the execution pro- 


G. N. Das, L x i a 
4 x ceedings,. thé. ‘suit will be emised, TUE eet ^ "s 
vf EET te à 
€ ; NT - ; 
E ` The result herel: is that dio judgment, of Mookerjee J.- 
E and of.the Courts below are set aside and this case is remitted | 
7 nog to the trial court for a decision ` of the suit in the light of the | 
t 
: observations mdr in this judgment. : ^r | 2 ; 
=r a ` " \w , = 
as 
: Costs of all „courts and of the appeal will abide the dial 
yee: a 7 result of the suit. os d fo 48d i 0 DV Ut 
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7 : Before Mr. Justice: G. N. Das and ^ 
PE Mr. Justice K: M Das Wubi. / ! 


"E i ! 


sé UE 


So. ees - DUDHEWALLA & CÓ: LTD. 
Sun. c. Hir mie i 
GOVINDRAM ‘RAMESWARLAL AND OTHERS.*. 
ae 2 7 Ripe RE ) 
Fixation of standard rent—Effect of structural alterations ‘made by the land- 
lord—Provisions of Section 9 (1) (o). (e) and a the West Bengal 
Premises Rent Control, Act, 1950. 
i A ] 


` i 
oh 


` te 


becomes:a new and separate dwelling house in, fact, by’ reason of change of 
i identity; the new Lira shed all the, attributes of the old. . 


` x = 
$ m 


Mere improvement or dictara alteration do not change, the jdentity 
of a premises, for. the Purpose of standard rent. LE / 
va TOW y i 
à VN 
If the disputed: premises were Jin existence: on December t, 1941, Nand 
were not Jet out on that date cither in/whole or in part, the standard rent 
of the premises must be fixed in accordance with ‘the’ provisions of Section 
9 Q) (€) of the ee E . ME 
. . i 
' Section ô, a) (o of ihe 1950 Act is obviously ipai and applies. in 
the cases Where standard rent may be or hah becn fixed under the 1950 Áct 
and is current. i` : a " ; d 


The definition of the, expression ' Standard. Rent’ in Section 201) of the 
1950 Act does not lead to the’inference that cases where the improvements 


“and alterations . were made long before, the Act are covéred.,by Section 
9 (1) (0 of Mie 1950 Act. ] nr ‘ 


3 ` ) 
(In applying Section '9(1): (€), of the 1950 Act the Court will have to find 
PP'ying l : 
out the hypothetical rent of thc improved and renovated ‘premises on Decem- 
. ber 1, 1941, and’ as such the benefit of the renovation or. improvement will be 
available io jhe landlord. in the matter of ‘fixation ,of Mie standard rent. 
i ge B^ @ 
i Appiano by ‘the ee who was- the Opposite Party 
‘in’ the -original application under. section 32, (4) -of "the West 
Bengal Premises Rent Control Act, ioga, ‘by the Tenants. 


= - $ QM 1 


p * Civil Revision Cases Nos. ^ is to: "m ‘of 1951 arising out of ippici: ] 


* tons under section 32(4) of the West Bengal Premises Rent Control Act, 1950, 


4 n 5 EN ` M" ` 
: n ] » wog 


If a house. ig. subject to such substantial diictiirak alteration that it , 
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—_ 
Dudhewalla & > 
Co. . Ltd. 


v. 


E 
, Rameswarlal.^ 


January; Hs. 


' THE. CALCUTTA LAW JOURNAL. 4 qvo. 89. 


4 " 


The material faci Will appear from: the Juden 


? AM 


Dr. N. C. Sen. Gupta dnd S. K. Basu for the Petitioner. 
A. K. ais and ‘Pritish eh Roy ‘for the * Opposite Parties. 
The judgment of, the Couit v Was as follows: —" vt, 


C. N. Das, Ji:—These “six Revision. cases arise out of as 


many applications filéd by the tenants for fixation of the standard `, 
, rent in respect of their respective premises under the. ‘provisions of 


the West Bengal Premises Rent Control (Temporary ‘Provisions) 
Act 1950, hereinafter called the 1950 Act. The landlord is the 
petitioner in each of ‘these cases. . T 


t, 


* "tBefore I deal with these cases separately, two questions, com- 
mon to all these cases have to be answered. It appears from the 
order óf the Rent Controller that the petitioner purchased: the 
house (No. 30, Baranashi Ghose Street; Calcutta) of which the dis- ^ 
puted premises. form. parts, in 1946 and that the house was.in 


.. existence on December 1, 1941, and ‘was in the possession of the. 


then owners and not of tenants, ts , i 


. m 


de Lied Counsel on both dae were at pairis. either to contest ` 


' or support the finding of the Rent Controller i in these cases that 


the entire premises were “remodelled ' or, ‘renovated ’ ata heavy ,' 


„cost. The Appeal Bench did not come to an independent find- 


ing of its. own. Learned Counsel on both sides IUe us to me 


evidence on this point T "Sos 
: zio e. 


D 


^ Mr. Sen, learned Counsel for the opposite party. pointed out 


that the question was really one of fact. He referred us to the’ 


case of Mitchel `v. Barnes. (1), where. the effect, of structural: 
alterations came up for consideration. Denning. LJ. observed 
that “ the question of change of identity is primarily. an inference 
to be din by the Couhtv Court Judge. If hé ‘has directed him- 


. sel{-properly, as he has done—we can only interfere. if it is quite 


” 46 


plain that he has -come to the wrong conclusion; (page 451). 
Rees to the extent of the altérations the same learned Judge 
ff 


' 
tj t * QNS 


LJ 


(2. [1956] LR. rKB. Be pu uM | 
() [ipso] LR. 1 KB, Ort, 


4 


M 


fe 


^. Vor. 891. HIGH COURT. i 
went'on to say, “ “It isa question of degree and it is primarily for 
» the County Court Judge.” 


by observing that “it is a matter of Iaw whether on the evidence 
only one inference can propeily be drawn from the facts. In 
other words, it isa matter of law whether. there is any evidence 
to support the particular inference of fact " (page 686). 

S nv ] 

‘In the present case, the appeal Bench, as already pointéd 

out, has not come to an independent finding of its own. Even 


if it be assumed that the Appeal Bench must be taken to have, 


accepted the finding of. the Rent Controller, we have to see if 
there is any evidehce in support of the finding or if only one 
inference was possible from the évidence on record or whether 
the correct principles applicable to the case weré kept in view. 


In my view the first question to be considered is whether 
, the present premises were in existence in December 1941 .or 
whether new premises have sprung. into eXistence as a result of 
the structural alterations ‘made by the landlord petitioner after 
his purchases 
\ "i : 

. The law in England is clearer on the point. Referring to 
the statutory provision in the English Act of 1920 bearing on re- 
- constructed building Megarry ` in his well-known -treatise (4th 
Edition), observed that the statutory. provision relating to recon- 
struction forms part of a genéral principle that if a house within 


In a later case, Solle v. Butcher (1),. 
~, Bucknell, L.J. qualified the above observations: of Denning, L.]. - 
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Dudhewalla & 
_ Co. Ltd. 
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Rameswarlal. . 





G. N. Das, J. 


the Acts i is subject. ‘to such substantial structural alterations that __ 


it becomes a new and separate dwelling house in fact by. reason 
of change of identity, the new premises shed. all the attributes 
of the old (pages 27 and 28). ; = 
The above statement of the principle was cited with approval 
by Bucknell L.J. in Solle v. Butcher (1), dt page 680 already 
referred to. ' In Langford Property Cò. Ltd. v. Batten (2), (House 
of Lords) Lord Radcliffe in his speech before the Lords referring 
to the case of a physical change brought about by improvement 
or structural alteration of the premises said at page 240. “I 
think it eee that the Acts do not regard mere im- 
4) [190]: LR. 1B. 671, ` Qu x z^ 
- (2) on] ER AC, gagi ' i 


{ \ 


n 23 al 
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+8 Cvit. | provement or structa alteration as effecting. a disc oÈ idee i 
p PESCE UE ty, for the purposes of standard rent.", If we scan the evidence’, 
n. ' im the light of the above’ principles there i is no “escape from’: the 
` Dudhewalla & conclusion that the alterations and improveinents; -made' in the 
* Co. Ltd. ^, disputed premises ' did. not: affect. the identity ‘of the same. The 
E. , landlord. made divergent statéments as regards the sums a eged . 
Jal. - to. Ahave ‘been. spent. . He did not produce his ‘account. büoks-- 
(00 7o: No‘municipal plans showing the alterations" have been: filed. 
E Das, J. The: evidence o thé\Jaridlord is meagre: ‘and. unconvincing: S In 
e cn). 7700 my. opinion it js not possible to say from the fact of this case that , ' 
Gm ; 1 theré was;any change in: the identity of the premises in question: : 
‘pee 2 We have tlierefore to proceed on the footing tbat the disputed 
durer Hau premises were in existence on- December 1, 1941 and were riot let 
" ^os oüt oh that date either in whole or in part. The standard: rent ` 
m VES of the premises must, therefore, be fixed in accordance with | the 


Breusons of section 9 (1) (e) of the 1950 Act. p 
S 


Fi 
or 4 ‘ 


2^ TuS DE Sen’ ‘Guo conténded that Section 9 (1) (c) of the 1950 
` l ES should: ‘apply. That section . is obviously, prospective and > 
S ae applies to cases where standard rent may be or has .been fixed.. 
i z under the:1950* Act and: is current. , . The definition of the 
PM expression ' ‘standard. rent ” in section 2. Gj of the 1950 Act does.’ 
22 not,. in, my opinion, lead. to the inference. that, 'Cases ` like the 
ir gine, ess present where’ the improvements ‘and alterations were madé long 
Y. ‘before the Act are covered by section 9 (1) (c) of the: 1950. Act. 
Nor’ can I, see my way to accept the alternative ‘argument of Dr. 
. _ Sen Gupta. that section 9. iQ). (g) would apply because lI have 
NN oe ATEM 'found section 9 1) ©). is ee 


"ul P x» Py " 


E ates The view din by me’ dies not in any way, avale any hard. 
ship; conceding. that the question of hardship is relevant in’ “con- 

Cos sidering e: provisions of section 9:0) (e) of the 1950 Act. In -. 
WR um s applying section 9 (1) (e) the. Court will have to find out the 
La wee hypothetical | rent of the improved or. renovated premises on. 
` December 1, 1941, ‘and as such the. benefit of. the. renovation - or 
\ improvements will; be available to the landlord in the matter of: 


1 + 


a i uo es J fixation of us standard rent: hay ee 


ux 


we 


Reference was “nade before us to a Menon ot Roxburgh. 7! 
in the c case of Marzia Khatur pun Yi Srimante Kumar (1) on 
20) Mug Ce a ur weno 9 


€^ duca 


N 


A 


p We e. bos qe 0 Op une 
Vo. "eb . Er HIGH COURT... l 
. the finding 1 reached: by us s that no new premises were erected’ in. 
E ~ 1946 the above. decision “dogs not in terms ‘apply. - I am not 
therefore called’ upon to»pronounce upon: the’ correctness or other- 
wise. of the” said decision. and: I "reserve my opinion on, » this qne 
'tion.. T re ue - . 


Un : 3 * 
+ ^u 4 E E ' > G GH, . y 


D shall: now deal’ separately ya the different Revision 
Cases. ` | Gi 
` In Gitil kevien Case No.' id of 1951 the tenaricy of the . 
opposite, party cominenced in June, 1949. ` The agreed rent was 
, Rs. „2,100 /- per month." ‘The Rent Controller fixed the rent at 
_Rs. 390/- per month. On appeal by the landlórd' the rent was 
“fixed at, Rs. 880 j- per mónth. The «tenant, ‘applied 1 for a review 
of the order. “On review thé Appeal Bench reduced the standard , 
rent to Rs. 330 E per. month and ‘affirmed the order. of the Rent 
` Controller.. . The landlord: moved. this court and obtained" the 
above Rule.» = ` EE i eoe 
* Dr. Sen Gupi. first contended that the pene on. which 
the Appellate. Bench reviewed its previous order were not proper 
"grounds for review: , The power of review is 'contained in section 
32 (5) of the Act 1950. The section confers on-the ‘Appeal Bench 


. the powers « conferred | on a Civil Court, under sections 151, 152 


‘and Order. XLVII, Rule, i of the Code ; iof Civil Procedure. A 
perusal ol the: judgment passed "by. the “Appeal | ‘Bench clearly 


sHows that ‘there were apparent mistakes in the judgment « of the - 


Appeal Bench.. Ther were therefore sufficient , grounds: for re: > 


. View; as” 'coritémplated - by section 32(5)' of the. "7950 Act The , l 


contention of Dr. Sen Gupta therefore. fails and ‘must bé over- ` 


, ruled. ' Ve put ss i EE x "E 
3 E i S NE Nd z M S 


: a 
E The ‘second contention of Dr. Sed Gupia rélated to the - 


J 


" Sonne on. ‘which the standard rent, was. ‘assessed. à 


E 


w 


4 
.o€ 


E The Rent. Controller. based his dedu. ón. the Inspector's . 


_ report, his own ‘inspection and. ‘the rents’ ‘of certain premises. in 
: thé locality, in. "December, 1941. ° On: these. materials’ the ‘Rent 
Controller reached the.finding that the probable rent of. the dis- 


, puted premises would be Rs. 300 /- per month in. December, 1941. 


Joa 


The judgment, of the Appeal -Bench passed ` on review does not 
, clearly ' disclose the basis: of. the. decision. ME have thereto 
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112 ` ' THE CALCUTTA. LAW, JOURNAL, "rds dor. do. 
Civi. . ' considered the’ evidence i in this case and we think that- the dis- 
puted premises can be fairly compared Wwith-premises ‘No. 84 _ 
Vivekananda Road. It appears'from the Inspector’s report that“ 
Dudhewalla & the disputed premises contain several verandahs and a portico.” 
Co. Ltd. " The floor’ area of the rooms is 1864 sq. ft. and of the verandahs 
Ts about 500 sq. ft. The floor area of-the rooms in 34, Vivekananda 

Govindram - 

^ Rageswarlal Road, is 1,208 sq. ft. the rent is Rs. 155/-. The rate works out at 
ner about Rs. 12/12/0. The appeal Bench added 10 per cent on 
G. N. Das, J.' account of renovation. On such addition the rate would .work 
out at. about Rs. 14/- per 100 sq. ft. Ori this basis the rent of the. 
tee rooms only would come up-to Rs. 255/- per month. The Appeal 


= 1968: 


of " Bench has fixed the. basic rent „of the disputed premises at ; 


Rs. 300/- per month. It would seem therefore that the Appeal, , 

Bench added a sum of Rs. 45/- as rent for the verandahs and 

foes ‘the portico in question. It is difficult to say that? this basis is 

- wrong. Having regard to all the. circumstances of this case it is 

xi not possible to say that the concurrent decisions of the Rent 


s ~y ., failure of justice. This Rule i is ‘thetefore,discharged with costs. 
' I shall now take up Civil Revision Case No. 1844 of 1951. 
, >In this case the tenancy of the opposite party commenced in May 
i 1949. Thé ' Rent Controller fixed the standard. rent at 
Rs.. 137/8/- per month i in place of the agreed rent of Rs. '200/- 
per month. ‘Both the landlord and the tenant preferred appeals. 
" The Appeal. Bench has fixed the standard. rent at Rs.. *8of- pro 
month. 2 a a s 3 


x D 
‘ , s m ^ > 4 
n 


r | In Civil Revision Case No.. 1847 of ae the: Rent Con oller 
f / fixed the standard. rent at Rs. 165/- per, month in place of the | 


7. > agreed rent of Rs. 531/--and ,the standard rent of Rs.’ 350/-.. 
.  ' Both..the landlord and the tenant preferred. , appeals. ` The. 
: Appeal Bench fixed the Anne rent at Rs. 100 |= = ‘month. 


In Givil Revision "Case No. 1848 ot 1951 ‘the tenant came 

into occupation in” January, r950. The Rent*Controller fixed ^ 

soo. . the standard rent at Rs. 247/8/- per month in place of.the agreed — 

^ rent of Rs. 501/-. Both parties appealed. THe Appeal Bench... 
fixed the standard "rent. at Rs. nu per inonth. 


All- the above cases are cases of naamaa tenancies. In 
v. .all these cases the "Rent Controller referred to the DCUM 


EE ‘ Fe a E i ! 


{ Sa c 


Controller and the Appeal Bench have resulted in a material , 


` 


Vor. 89.] "^. HIGH COURT. 
| l P5 : : \ p b } 

. report, his own inspection and the judgment Exts. 2 2A Ext. B to 
B (4). He discarded Ext. 2 on the ground that an appeal was 
. pending. He did not consider it safe to reply on 'Ex B to B (4) 


iis 
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which are based on the agreed rents in respect of portions of the  Dudhewalla & . 


premises No. 20 Baranashi ( Ghose Street, which is the house in: 
"dispute. . “His finding as régards the basic rent proceeded on the- 
footing that the disputed premises would have fetched certain 
rentals on, the 1st of December, 1941, and oh this basis he cal- 
culated the standard rent in accordance with Schedule A of the 
of the 1950 Act. The Appeal Bench considered the rents of 
premises Nos. 14, 16, 19.and 21, Baranashi Ghosh Street, as also 
the reports of the Inspector and of the Rent Controller. » The 
Appeal, Bench merely referred to the rent of premises No. 34, 
Vivekananda Road. The Appeal Bench concluded by saying 
that the local rate varied from Rs. 8/4/- to about Rs. 14/- per 
loo sq. ft. in December, 1941: .The Appeal Bench took the 
highest rates and gave an increase ‘of 10 per cent.'in consideration 
of the advantage of\the disputed premises and took the rate to be 
Rs. 15/- per ioo sq. ft. The appeal Bench discarded the agreed 
rents of portions of the disputed house as appearing from Ext. B 
to B (4). The Appeal, Bene then fixed the standard rents. 


Dr.. Sen Gupta, ‘contended that the judgment does not dis- 
: close how ‘the figure showing the, standard rent were worked out 
in these cases. He gave us a comparative table of the floor area 


and rents of the- disputed premises and the other premises re- ` 


ferred to by the Judge in his judgment. He submitted that the 
. tenants were in exclusive -possession .of the verandahs and 
derived full advantage of such. use of.the verandahs and he 
contended that as such the floor area of these verandahs should 
‘be taken into account, in aoe the hypothetical rent in 
December, 1941... ) 


a) 
E 


Dr. Sen Gupta also contended that the Appeal Bench merely 
referred to the standard rent of premises No. 34, Vivekananda 
Road, which corresponds to the old premises No. P-26, Jagan- 
nath Ghat Road, but did not properly consider the effect’ of 
comparison of the rent of this premises. 

SN 

; We have given: our best consideration to these contentions. 

We are of opinion that there is some force in nes The judg- 
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d Eco & not been properly, disposed of. By’the: learned a ma there has be 


Co. Ltd. 


v. 


Lor . n " S ai ` z - du a m ? dA ART : i 


“4 = Hn i i ^ eom 
ment: of the Appeal; Bench’ doc not uibs Ab the Tama 
„Judge paid due; attention 10: the matters referred to by Dr. Sen 
Gupta? In this? "view we are of "tlle o opinion that thé appeals have 


t AM p 6 
z E no toy 


aad ^e ^" MEG EE : T is 
Rameswarlal ` + The rësulí i is that the : judgment of ihe Appeal’ "Bench i in these . 


G. N Das, J. 


r 


` 


^ n 


yt 


cases is set aside and ‘these Cases a: are.temitted, to the Appeal Beiich - 


` 


z v -Bench;; ifi it thinks it to, be necessary, ‘to take additiorial evidence. 


vut costs, of these Rules will abide. Hie fesult.. P F TEE 


of. . : DE DN 


uU wet 
iu te dealt with. age P QUSS. EDS d s LG UAE A 


t 
were tha 


1 ls Civil, Révision Cases: Nos. EI and* 1848 of 195" jn be: 


P k ai RE 
o Fr A^ T S 
a wt d ` . e Tae c E i: 


D 


! ‘The tenant—is s D bika Hosiery Fáctory. In, these cases the 
Rent Contr ler: fixed ;the, standard, rent; respectively at Rs.:20 I: 


. fand Rs. 65/- Ber month in’ place of' ‘the. agreéd rents of Rs. 40/- * * 


and Rs. 325/-. - The landlord appealed i in both: the cages: The 
‘tenant, t preferred an appe 1 only. in-the second c case’, -The Appeal 
Bench fixed the stane lard. rerit: at cone To 'and : “Rs. 60 /- res-. 


> B 


pectively.. IHE e QE NE 


Ee ede e t T AE (n 
NE ~ ot i ye ©: P Po 
. "phe premises. incquestion | in these cases were used, for nofi-^ 
"residential purposes... The Rent. Controller. compared the rerit 
x paid -by anóther Jhosiery., concern. in, respect: of' the/'adjoinifig ^ 
E premises No: 23: Baranashi, Ghose : “Street. ; The. Appeal Sedo 


.'does-not s ificall ive an reason for its- conclusions., 
spec a g 1y- 


sa 


m ELS ‘ LM. ' ATO . E vais 


x at 


We. have: 'cónsidéred, the adas. bearing on this point." pores 


_ Fhe other. premises, referred toxin, „the, judgment « o£ the: "Appeal ^ 


23 Bench: were all dsed for residential purposes and 'cannot be re- 


garded as comparable pretnises.. P we compare , the rent of, the 
. disputed premises with the rent of the ‘hosiery : concern in No. 23, ,° 
"Baranàshi Ghose Street; and also: take into considération the fact 


' iat there. was ;renovàtion of. the: ‘disputed ‘premises, it ‘is not us 
a 7 possible for us to: ‘say ‘that: the judgment . of the Appeal Bench | is. 


^7 such as may be said to have, resulted in a material failure of 
justice: CLP NET MESES. iau. OO AN 


1 quoe 89. c 
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‘for a ré- hearing of he ‘appeals... ‘Te, will be open io the- Appeal i 
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been a material failure ‘of justice in, these | cases. of ome Th Ru D 


`~ 


tena 
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Vor. 89]. ^ "X x ! 
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'K. C° Das Gupta, J. i—I agree. 


D 
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f HIGH COURT.: ^ 


Uu A » 


SUE pem DM E m 
In this view, these Rules-are discharged with costs but as the 
i. “ets . ‘ HE $l a ae S 
nt opposite. party is common in these cases we direct that 

there will -be one set of hearing fee for the two Rules. 


ji "ü 
, In. GR. Cases 1844, 1847 and 
1848 of 1951, reh 
Appeals ordered. 


In. C.R. Cases 1843, 1845 and 


E > with costs. 
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`` Before Mr. Justice P. N. Mookerjee.. ` 
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LENDRA NATH 


TRÀ AND OTHERS.* 


g ancy AcL—Section a 4, 48G, 178, 179—Right to trees—Pattah 
« giving falkar only—If such 


contract stands in the way of appropriating 


: trees —Under—Raiyat wath right of occupancy by custom rights of—On 


“thé trees Section ‘178,1) (h)—" Take away or, limit.”—If applies to 


acquisitions made prior to the acquisition of lights 40 the trees as pro- 


t wded y 


‘ „import 


under section, 234—Section 48G (2)—‘ So, far ' as possible ’ 
of. vn E ES EN R 3 ' 


‘ 


By virtue of Section 48G (2) (1), section 2gA is attracted to apply section 


178 im the cases 


tx 


178 (1) (h) 


is not restricted to acquisitions of 'rights after Section 28A of the 
Bengal Tenancy Act came into force. The opening words of Section 178 
make it applicable to all contracts Whether made before or after the Act. 
The rights provided: ın Section 23A arc rights created, by the Act itself and 
unless contracts made prior to the acquisition of the said lights are also 


A 


meant to be affected by Section 178 (1) (h) the contracts vetoed are not 


limited to contracts ma 
/ Yi 


f 


Clause (P) of Section 178 (1) makes a general 


de only alter the,Section 23A came into force, 


provision with regard to 


caring of the 


„of-under iaryats with occupancy rights by'custom. Section , 


all pnder—raiyats whether with or, without rights gf occupancy. Under— . 
-raiyats with rights of occupancy have the special rights created in their favour ` 


' — hy Section 48G (s) 


* S.A: 559 a 1948 against the decree of Ex 
Title App 
{, 


i x s 


t 


fin’ 


of (he Act and ‘Clause (i1) clearly attracts to theni the pro- 


; trà Additional District Judge, 
éal No, 76 of 1947. ] "o tuf 
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visiops of. Section 178 applicable to occupancy faiyats. The, woids ''so far 
as possible "' in the said sub- clause (u) merely indicatés that ihe protection- of 
Section 178 will not be available to under—raiyats though having rights of ' 
occupancy wherc the rights concerned are rights ‘claimable by occupancy" 
raryats by virtue of and unless provisions not extended to under—raiyaís with . 
nights of occupancy. . a he 


E, Ti m ^ y 


- Appeal by the Tenant Defendant. P. Lu E 


Suit for permanent injunction restraining the tenant defend- 
ant from cutting away and appropranng C the timber of certain « | 


"trees on the suit fand. , - p MES 


» 
` ^ 


Syamacharan Mitter, for the Appellant. 
Harideb Chatterjee, for tle Respondent. 4 
The jogon of the Court is as follows: — 7 ^ 


- P. N. Méoker]ee, Jeti die second RN 
‘at the .instance of, the tenant-defendant, some important 
;and interesting , questions arise rfor consideration. They re- 
“Tate chiefly to the rights of the parties—who , dre admittedly 
the: landlord and the tenant, with regard to ‘the’ trees on 
the suit land, dnd the ascertainment of those righis in- 
volves inter alia the determination of their status, that is, within 
- which class of tenants under the Bengal Tenancy Act.—the^ 
tenure-holder, including the under—tenure-holder, raiyat, and . 
under-raiyat they respectively fall; and; further, whether the 
~ tenant defendant has.a right of occupancy in his land. Having 
- regard to the findings of the court of. appeal below, they also ne- 
cessarily include, within their scope the "specific question of the , 
rights of an under-raiyat having a right of occupancy in his,Jand 
with regard to the trees thereon. The determination of these . 
questions depénds upon the interpretation of the: : patta, Ext. 1, 
under which the teríancy in suit was created and upon thé re- 
„levant provisions. of the Bengal. Tenancy Act, to wit, ss. 36), 23, 
9. 48G; 178 and 179. l i , 
The suit out of which’ this appeal ciis was is brought by the - 
landlords for a permanent injunction restraining the tenant 


cepengan from ide away | and jer appropriating the ti uber of 
va is e is ' 


\ ax 


YE 89.] y , HIGH SOUR, 
certain trees on the suit land upon a ‘declaration that: the said 
timber belonged riot to the tenant but to the landlords and that, 
as such, he, the tenant, had no right to the same. The plaintiffs 
case was that the tenancy in suit was governed by the terms of the 
patta, Ext. 1, and, under the said terms, the tenant-defendant 
had merely a Falkar right in respect of the trees in question and 
was not entitled to cut away or appropriate the, same. In the 
plaint there was also an averment that, under the patta Ext. 1 
the defendant had mourashi mokarari right in the land in suit 
and the-recording of the latter's status in the recorded of rights as 
that of an under—raiyat having a right of occupancy by custom 


‘in pears of the disputed land was erroneous. | 


` 


The material defence was that the, recoid of rights was cor- 
rect, with. the consequence that the tenant-defendant was an 


under-raiyat in respect of the suit land: "having. a right of occu-' 


pancy therein by custoin and was, as such entitled to cut away 
and appropriate all the trees upon his said land, any contract to 


the contráry notwithstanding such contract being void under the 
Bengal Tenancy Act. . 


The learned Munsif, who tried the suit, found against the 
defendant on the question of his having a right of occupancy in 
the suit land. "The. learned Munsif also- came to the conclusion 
that the patta, Ext. 1 merely conferred on the tenant a Falkar 


‘Tight in respect of the disputed trees and expressly prohibited him 


from cutting away or appropriating the same and reserved them 
to the landlords subject only to the above Falkar right i in favour 


of the tenant. The learned Munsif also found that ‘the plain- 


tiffs, though recorded in the record of rights as occupancy raiyats, 
were really permanent tenure-holders in view of the recitals in 
the patta; Ext. 1 and in view of his other finding that! the plain- 
tiff's predecessors, who had granted the patta, Ext. 1, were not 
cultivators. Presumably also’ that is, what appears, on a close 


. reading of the trial court's judgment. "The learned Munsif was of 


the opinion that the defendant was a mourashi makararidar that 
is, not a raiyat but a tenure holder though: only: in the sense of 
an under—tenure holder so that the case was governed by section 
179 of the Bengal Tenancy Act and not by section 178. The 


learned Munsi£ also expressed the opinion that section 23A of the | 


Bengal baud Act wag nat vase t to trees existing on the 
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| tenant, save merely the right of Falkar,—and that the defendant's , 
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land at the time of'the Tease, particularly when ader the „terms ` 


of the lease all rights to the trees were expressly denied to ‘the 


.right to trees, if any under the: said section 23A even if, this 'séc- 
tion were held applicable to this case was. restricted to trees’grown 


subsequently to: the lease created by the patta, Exp 1 . In the 
above view, of the matter, ‘the learned Munsif rejected the defend- 


ants claim to ‘the dispute trees and decreed the PE suit. 


ef 


IAN 4 
i 


; The defendant appealed and the icitued Subordinate re 
reversed the finding. of the learned Munsif and héld in, favour of - 
the defebdant on the question of his-status and “his finding was 
that the defendant was an under-raiyat i in respect of the suit land 
with a right of occupancy “therein by custom.' | The learned . 


Subordinaté Judge, however, was, of the opinion. that the disputed . 


‘trees were, not-the subject of the-defendant’s lease but, were with- 
drawn from the same, and that, therefore, the present "Case was 


really one where the trees in question were not leased out to the. 


lessee'and not one where the terms"of the lease merely restricted. - 
the lessee's right, to trees. . In this view of the matter, the learned ` 
Subordinate Judge ‘upheld the learned Munsif’s decree in the 


pau favour and ; Senet the defendant's appeal. ’ 


it seems to me : that the learned Subordinate Judge ‘having 
found that the defendant was .an-under-raiyat with a right’ of 
occupancy, was in error—if his said finding were correct—in 
holding .that die was not entitled: ‘to the disputed (res. 

Under ection 48G (2) (i) pT the Bengal Tenancy Act; 'an 
under-raiyat with ` a right of occupancy is entitled, as- regards his 


, immediate landlord, to the: rigtits of an:occupancy raiyat under. 


section^33AÀ - which: ‘is one of the sections contained in Chapter V 


. of the Act and-made applicable to such’ an under “raiyat, under the . 
' said section 48G (2) (i) —and under-section 48G (2) (ii) again he © 


is also entitled, in the.same context to the right, —that i is, to the 


protectiori,—conferred' by section 178. 'on.an occupancy raiyat. 
` "Under section 23A, an occupancy raiyat possesses inter alia the 
: rights “to fell [vide.clause (iii)| and to utilise or dispose of the 


timber of "(vide Clause iv) any, tree ‘on his land ahd uhder 


section 178 (1) (h): such. rights cannot be taken away or limited 
by um contract between -the pause made before or r after the 


S 


2 1 
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H 


Act... The language used: in the two sections, namely, “ any tree Cm. 
on such.Jand.” (vide-the last part Of section: 23A) meaning by the ME 
words “such land ? the land: in: respect of which the tenant has Ra. 
the right of occupancy (vide the Opening paragraph of section Esmail Pailan 
23A)—and “‘trees.on their holdings.” [vide section 178 (1) (h)] is v. 


comprehensive enougli to include all! trees; whether existing at Satlendra Nath 
Mitra. 

the time when the lease or the contract is made, or subsequently 

. grown, and, accordingly, the moment the tenant ‘acquires occu- Mookerjee, J. 

pancy right in the land his right to-the trees becomes-indefeasible 

and cannot be affected! by any contract pre-existing or otherwise. 





An argument was sought to be advanced that : as clause (h) 

of section 178 (1) uses the word “ take away or limit," the con- 

tracts. vetoed‘are not, contracts, made prior to the acquisition of, 

the rights in question, that is prior to the acquisition of tlie rights 
. in trees; as-provided in section 23A of the Act; but that argument 

is hardly tenable in view of the’ opening: words of: section 178 2 
which make it applicable to all contracts whether'made before or 

after the: Act. The rights~provided in section: 33A. are rights 
created:by the Act itself and, therefore, there will be no point in 

vetoing contracts, made before the Act; unless contracts made 

prior to the acquisition of the said rights: are also: meant to: be 

affected by section 178.(1) (b). This argument, therefore, is uh- d 
acceptable and is, accordingly, over-ruled. 


Another argument was also Vivid that section 178 (1) (h) 
was restricted! to occupancy raiyats and: could' not:be extended to 
under-raiyats- with: rights of occupancy. This argument was 
founded! on clause (fy of section 178! (12), which is a specific pro- 
vision with regard: to under- -raiyats and: it was contended that, 
in view of that specific provision, dealing with under-raiyats, 
other parts of sectión: 178 would- have no: application to that class 
of tenants, This argument also’ is plainly’ indefensible. It 
clearly overlooks’ the scheme of section: 178 That section’ in 
clause (f) makes a general provision with regard? to all under- 
'raiyat$ whether with: or without rights of occupancy. Under- 
raiyats with rights: o£. occupancy—as distinguished from other 

- under raiyats—hàve the special rights, created in their favour by 
Section’ 48G (2) ofthe Act; and clause (dy of the sub-section 48G , 
(2) clearly attracts to: them: the’ provisions of’ section 178 appli- 
maple occupancy raiyats. The words “so-far. as- possible” merely 


A 
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, CIVI. -indicating that ithe protection of section 178, will not be avait 
(5,277 > cable to underraiyats; though shaving rights of occupancy, ‘where ; 
j icd the- rights .cóncérned iare rights claimable by occupancy raiyats 
Vera Pailan by virtue, of-and under provisions not extended to under raiyats 
with rights of occupancy. That there aré such provisions is.clear 
- from- section .48G (2) itself’ ‘which extends only, some provisions 
EN `, of the Act applying to occupancy raiyats to’ under raiyats with, - 
ATERI J. .rights of occupancy and also. ‘expressly excludes such under raiyats, ' 
'- ' „from. the benefits etc. of some’ of the other provisions applicable: , 
`, to occupancy, ‘raiyats, 'for- „example, sections 20, 21 and 22 of ` 
- Chapter V of the Act.and, also section 160 (d). , There is àlso. no ' 
DX |^ Case here that the: land of the, tenancy has been: materially im: 
E^ ae OG paired . in value, or rendered unfit for the purposes, of that -ten- 
: , "ancy, so’as.to attract the limitation. of section. 23A provided in its 
opening words and make it (section 23A). unavailable to the 
> tenant. Clearly, therefore,-if it can be found thàt the defendant 
ads an. under—raiyat with'a right, of. Occupancy, ‘he mist be held: 
= to have the right “.to fell and utilise or dispose of the timber o£" 
© ^ or to put it in. other-words, to cut away. and appropriate the, 
. trees onthe land;of;his tenancy, (vide section 23A) that is, on ` 
his holding [vide section 178- -(1) (b). and section $-(5)], in other. 
(*  .  -WOrds,.to cut away or: appropriate . the disputed trees, —notwith- uh 
DC E the terms of the patta, Ext. 1, and. the plaintiffs: sui - 
^ . must fail. The decision of the‘ learned Subordinate Judge, cani- 


-- not, therefore, stand and it must pe set aside. - 


EE or ‘Nath” 
$ Mitra, 


> b ^ ME “The question, however, E remains, whether in the-circum- ~ 
' ‘stances: of the present case the plaintiffs’ suit can or ought to be at’ 

/. once dismissed and ‘that. question. cannot, . in, my opinion, be i 
answered, in; tlie" affirmative in. view: of the fact that one of. the 

Tx findings, as; noticed abové, of. the learned Munsif was that. the 


^. al mourashi mokararidar. under them, so. that section 179 of the 
t te Bengal ‘Tenancy Act was- immediately attracted. and preserved 
_f; “all the terms of the patta, Ext. 1-intact, notwithstanding, section 
25. 11498 -which had no application ' to the present case., This finding: 
"^ e ofthe. learned Munsif does ndt appear to havé been considered 
e245 -.° by the learned Subordinate Judge. and, as the position is unassail- 
EU -able - that,, unless ‘the defendant. is ‘either a raiyat, or an under 
E "raiyat-with, ‘right.of occupancy, section.178 (1). (b) will not come 
- to his aid and. the ace will be entitled to ‘the es trees 


_ plaintiffs ‘were’ permanent tenure: holders and the defendant was ae 


A So] Beit N (HIGH COURT.” | in 
REA - ; vx 
, vide: die patta, Ext. r. This case RT bé disposed of without . Gv, 
. properly deciding the question of status of .thé ‘parties. The 
case must, therefore, go back tothe lower appellate court for a 
proper decision of that question and for thé disposal of the appeal Esmail P Pailan 
"before it in accordance with the, said determination and accord- 
' ing to law ‘and in the light of -the observations and directions. 
made and given in this judgment. A 
M E E ' Mookerjee, J. 
an I feel, nes that the importance and implications: of 
the question of the status "were. not sufficiently realised by the 
,parties in the, courts below, I grant leavé.to them to adduce 
' further evidence, if they so desire, on that question and the lower 
appellate court will take such’ evidence either itself or through 
the learned Munsif and then decide the appeal. on the entire 
evidence, that is, on the evidence now on recórd and on such 
further evidence as may be-adduced pursuant to the leave now 
granted, in accordance with làw and in the light of the observa- ` 
` tions. made ànd. directions given herein. 
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-  'fhe result, therefore, is that this appeal is. allowed and the 
-case is remanded to the lower appellate court, so.that the appeal 
before it may be disposed of in accordance with law, in the light , 
‘of. the observations which I have made above and i in- accordance 


^ 


with the. directions contained herein. d vu l 2 
°- The osi ob thie piped will abide the final result. —' o 
D T0 ard Appeal allowed. (n 
^ S.D.G. ` e , Case remanded. ~ t 
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Landlord and. Tenant —Suit PS ejeitment-—Juiisdiction of. Original: side of 
Calcutta High Court, if affected -by West Bengal Premises Rent Control 
Amendment] Act LXII of 1950, in pending. Picea nee R 

1 ae 

‘West Bengal Hence Rent Control (Amendment) Act LXII of 1950—8Section 


t 2—Retrospective operation of definition of tenant —If ‘applies to tenants. 
i " whose tenancy deter mined: į ipso facto under: det: of IMG i in a pending 
Egt proceeding. 


ws c jet l ; a 
_ A ‘suit De ejeciment against a person whose: tenancy has. ‘been tpso ‘facto : 
i determined instituted: in the Original Side treating him as a trespasser. The 
suit was filed when Act LXII.of 1950 was not enacted. ' Act LXII of: 1950- 


came into'force during the pendency of the suit: fasst 


: Eag [ Held—there. is nothing in the "langüage of Section. 2 of the ied 

i Act to suggest, either expressly or by necessary implication that the definition . 
"which: is made retrospective in operation was intended ‘:to "apply to periding 

- proceedings -or ‘to take. away the' jurisdiction of the High rou in n respect of 
ex a such: proseetinge a ] 
' ! ted Bg I ‘ 

o Suit for. arrears of ‘rent and, for recovery. of aion of ` 
, premises Nos. 78, 48/1. and i Bentinck Street, Calcutta. 


r` 


The material facts will appear ‘from the: judgment. ' 


fae wow © ~ ^X ox. 


-— : R €. Deb and' S. C. Deb for the Plaintiffs, : ` à D 


2S9. 5 i ^ : i 
i None for the Defendants, K 7 


"Ehe judgment of the Court was as' follows: — 


H. K. Bose, DE 'This is an undefended suit for arrears of 
rent and for recovery of possession of premises No. 78, 78/1 and 
‘78/2; Bentinck Street, Calcutta, situate within’ the Ordinary 
Original Jurisdiction of, RE Court. : 





‘The ground on which possession is asked for is ‘that the de- ea 
TEN : "Original Side Suit No "3036 of 1950. WT es Tete 
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‘fendant’s interest in the premises stood ipso facto determined on Crvir. 
the expiry of the month of October - 31949 under the provisions of 
the West Bengal Rent Fono (T emporary Provisions) Act, 1948. _. m 
‘Puran Chandra 
. qt is. “stated in ae. plane that since the month of August Burman 
` 1949 ‘the defendants failed, to pay any rent in, respect of the Na Tani 


^ premises and that 'there' is a sum: of ‘Rs. 728-7-8 due for arrears MAH 

of rent up to October 1949. -The plaintiff claims mesne profits, H, K. Bose, J. 

from ‘October 1949 on the ground that as the defendants’ ‘tenancy 
` stood ipso ‘fdcto determined by reason -of-three consecutive de. 

. faults in payment of the rent for the months of August, ‘Septem? 
‘ber and ‘October, the.defendants. became tresspassers, and there- 
fore, they ‘have no right to retain possession. 


-t - ` - 


The present suit ‘was filed on July 25,-1950. At: this date - 
the West Bengal’ Premises Rent Control (Temporary Provisions) 
‘Act, (Act XVII of 1950), -which «came into force on, March 30, 
.1950, was in operation, and as the: defendants could not be des- 
cribed as “ tenants ”. on that date, section 16.6f the said Act did 
not apply: to the suit in question, 'and, therefore, although the 
rent in respect of the premises was Rs. 242-13-0 per month, the 
suit was properly instituted on the Original. Side of this 'Court, 
being a suit by a landlord against persons who were to 'be re- 
garded às mere trespassers in’ respect of the premises in-question. 


1 


, The "West Bengal State Legislature, however, passed an 
Amending Act, known as ‘the West Bengal Premises?Rent/Control 
.. (Temporary Provisions Amending) Act, 1956 (Act LXII of 1950), 
: which came into force on November 30, 1950. ‘In Section 3 of 
the Amending Act it is provided as follows: M 
"In Section 2 of the West Bengal Premises:Rent Control 
(Temporary Provisions) ‘Act, '1950, (hereinafter referred to 
as the said Act) for clause II the following clause shall be 
substituted and shall be deemed always to have been substi- 
“tuted, namely: « aes TM NA xe " 
m “Tenant” means any person by whom rent is, or 
‘but for a special contract would be, payable: for any premises, 
and'includes-(i) any person who is liable to be sued*by the 
landlord for rent; and (ii) any person whose interest in the . 
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. premises has been ‘ipso- ja deterínined, under dub. section 3 
"^. ‘of Section 12 of. the, West » ‘Bengal Premises Rent Control . 
(Temporary Trosa Act, 1948 


x 4 


‘It is clear dios this provision ibat the effect of the amend-- 


. ment is to make a ‘person, whose interest in the premises | has 
- determined. ipso ‘facto by three consecutive, defaults of payment of 


rent, a- tenant within ‘the. meaning of, the -West Bengal Act-XVII . 
of 1956, and it is also the intention of the framers. of the Act that 
this change of status will have retrospective operation from the 
* date when Act XVII of 1950 had come into ‘force. There can 
' be no doubt upon the plain language of the Section that the -de- 
finition of “ tenant" as given in. the amending | section was in-" 


, tended to have retróspective. effective from the very date, of. the . 
: _ commencement of Act XVII of 1950.. : ‘ ? 


j * ‘ 5 3 ^ e es Š 
The question, however which further. arises for determina- 
tion is: whether. this” ameùding section 2 was intended to affect 
- - pending’ proceedings: ‘It is-clear that when the: present suit was - 


- filed on the footing that the defendants were ‘trespassers; dt was, ` 


, 


`- a properly instituted suit and' was maintainable’ if ‘the. Original - 


~ 


cue 


Jurisdiction of this Court.\ The question is whether this juris- 
diction:of the High Court has been taken-away by this iN 
“section 2. Ses l "UT PES 

i dt may ‘Be palate out’ hat, ‘Section 5 of the Amending” AG 
. is as follóws: M . ) Enn 


"n os In all applications made under sub- section 1 of section 
- 48 of the said “Act ‘which are ‘pending: at the commencement , 
' of this Act, and in all suits referred to in ‘sub-section 5'of the. 
“said section which are pending at such commencement, the, 
said Act as amended. by this Act sball Apply: and- shall ‘be 
deemed: always to o have applied. T x s 
B. l S ah IA Du 


It is.clear from this section tarh so far as the framers of the 


i Amending Act inténded the Amending Act to affect pending pro- 


' ceedings,. it -has made express ‘provision -to that effect, and in. 
‘réspect of grantng reliefs as contemplated -under section 18 of 
Act XVII of 1950; ‘this Amending . Act is expressly made applica- 


- 


vs ta MI prociedings by; the ‘terms ot section 5 itself, - 


y 


N, 
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\ 
There is, however, nothing i in the, Amending; Act which, either 


expressly, or by implication affects; the jurisdiction of this Court . 


to deal with a pending suit of the. kind which is before me now 
for disposal. p dL 

It is a well- settled principle of constrüction of Statutes that 
véry clear Janguage should be used to make the retrospective effect 
applicable to: proceedings commenced ‘before the passing of the 


` statute. TE the legislation . -purports ‘to affect rights of action, 


then it ‘would only apply to-actions commenced before the pass- 
"ing of the Act, if any intention to that effect can be gathered 
from the language of the Act itself. "4 do not find anything in 
the language of section 2 either expressly, or by! necessary impli- 
cation to suggést that the definition. which is made retrospective 


p im operation was intended tó apply to' pending proceedings, or to 


take away the jurisdiction of. the High Courts in Pepe of such 
proceedings. : Sa 

. Learned counsel appearing for the plaintiff drew my atten- 
tion to a decision, The King v. The: General ‘Commissioners 
of Income: Tax for ‘Southampton (1) where the principles 
of intérpretation as to retrospective operation of statutes 
‘affecting pending proceedings have been discussed. The 
principles -therein laid “down are, well-settled and. it 'is 
not, necessary, to “repeat them here. It has been pointed out 
that this decision was feversed in appeal on another point, but 
so far as this point of construction is concerned the Coürt of 
Appeal had affirmed the.decision of the lower court. The de- 
-cision of-thé Court of Appeal is.reported in [1917] 1, K.B. 259. 
In the case of Rex v. General Commissioners of Income Tax for 


` “Southampton; Exparte W. M: Singer G), the façts were that one 
Washington Singer of Norman Court, Tytherley, Hampshire was" 


M 


' 


assessed to income tax by the Additional (Commissioners for the 
district of Remsey in réspect of profits' from foreign securities, 
Singer applied. for Writ of Prohibition on inter alia the ground 
that under Section 108 of the Income Fax Act 1842 the only Com- 
missioners having ' jurisdiction to assess him in respect of such 


! profits were the Commissioners for Bristol; that being the nearest 


of the four places ‘mentioned in Section to the place where the 
applicant resided, namely,, Norman Court, Remsey, in Hàmp- 
„shire. It ¥ was:contended on behalf of the applicant that the assess- 
ment was without jurisdiction. The order nisi on p applica- 
() ge] a KA. 249 (ag 359; o, 
"m po prd ` ' 
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; in this casé will apply to the case "before me: 


, ber. . 
, Finance. Act 1915"(5 & 6 .Geo. 5: Ch. 89) was passed on 231d : d. 


been charged by: the right commissioners. 
` ameridment: validated? the assessment of the Petitioner Singer i 
, although it -was not, done by the right coinmissioners, . and as. 
" the intention, of the Statute was clear enotgh;: for validating. all 
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tion ^ was made on | 26th October agi 5 returnable on vts Novein- 


1915. - During. the ‘pendency of ^ the, proceeding ` the 


‘December 1915! by, Section 33 'Wheteof it was ' provided- that q. 

person might be: ‘charged to income tax im respect of foreigh 5 
possessions, by Commissioners acting for any parish: or place in 
which that person ordinarily, resided and if such person, had | 
‘been charged before the commencement of this" Act ‘the due 
would.not be deemed, invalid by reason | of that person not having 
It was held, that. this 


charges prior: "to, the: Act, "whether: the charges were the subject 
matter’ of pending proceedings. or‘not; the “mere fact that the: 
assessment of the: applica t wás 'the subject of „pending ;proceed- , 
ings did: not take. it out of the operation of the eending Statute: 


" h macs -¢ 
1 , 
LI MES nm 


. Learned peus alio deu mj: "attention to: the decision in 


: Midland-Railuay Co. v. Pye (1), where a married' woman, whose , 
.. husband had -deserted her, obtained a, protection. order from a 
“magistrate under: the 21st section; of thé Divorce Act (so'and 21,, 


Vic. Chap. '85), after. ihe commentement of an action: by her in 
. her own name to. recover damages ‘against a carrier for" the loss’ 
of: goods entrusted to him by her for carriage, and it was. -held - 


. that although the protection order was retrospective in operation’: we 


by, virtue of the 21st section of Divorce, Áct, it did not: make a suit 
competent "which.a. married ' woman, had no right to file as feme ` 
"sole atthe date when the suit was filed. This, as it appears was a `-' 
converse casé, but it is submitted that" the. principle laid down 
It is not always a 
safe guide ‘to. rely :upon construction put "upon , a "particular , 
statute, the langüage, of which, is different-and the circumstances. 
vand consideratjons atténding: ‘the passing of. tHe statute are; differ- 
^ent, ‘and so, I- dó, not propose: sto , make" this decision, Midland 
, Railway Co. "v. Pye Q) as, the. basis of the -conclusions at which : 
T have arrived in\this case.-,I am satisfied from the' language tof a 
the Amending Act LXII of 1950 that it was. not, intended to-affect 
pending proceedings, and. therefore: this Court has jurisdiction 9 
entertain the present suit. A xa 
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~ The ‘plaineift has called evidenée. and “has viu his claim 
in the, suit. There will, therefore, bea decree in- favour of the 
plaintiffs for Rs. 728-7-0 for arrears of rent, and decree for 
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possession and-mésneé profits at thé rate of Rs. 243-13:0 per month Puran Chandra 


, from November 1949 till possession is delivered, with interest on’ 
` décree at. per cent and costs as of; an undefended suit. 


ko, i : 


Burman 
v. 
Md. Latiff 


. The Official ‘Receiver who dar been appointed | reteiver-in H. K. Bose, J. 


this suit is discharged and he is directed to deposit the surplus 


amount lying in his hand, after deducting h his costs, chargés and | 


pene ‘fo the credit 9t this suit. , g z Hh / 


EY M 


27 eiusm d "E "Solicitors for the Plaintifis 
a ret um 
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‘sDG. | l tie ut E Es Suit decreed. , 
d 4 M. . dum 7 X 
: Boone Mr. “Justice P. B. Mubhatj E 
ep e ie TULSHIRAM SHAW: | i 
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' agency- and the managing. director i is.such an agency. 


"x à i 


Landlord! and’ tenant—Suit jor ecne eNote tó quit -How a ‘limited 


company c can be selved--Objection regarding: the validity of the notice to : 


‘quit. . | eot m ie A 
Indian Evidence " Adt—Section 154 When | ‘a witness can be jRECANEO: 
hostile. ' OM ns s E : PIS 
"i AS n ew & Vy nt 
Intex pretation’ of. statute—Définition in one statute whether can be used to 
aene Uie yord in another statute. : ] 


A notice’ to: quit must’ be addressed to the proper person. A ‘notice to 

: quit to a co poration to be addressed to the corporation; but a notice address- 

ed to the ` Directors’ of a limited company. 1s good. In case « of joint tenants 

1t seems that it may be addressed to any one of them. . An omission, however, 

' to address, a notice to qyit ‘is cured, if notice be proved to have been deliver- 
d to the proper person. E TIAM I ` ; 

A company | can’ only "receive notice ‘rough the iana of a human 


, 


Notice’ to’ quit in one context does not ‘afford much guidance for inter- 
pretauon of a notice in different. words in à diferent context; It'is necessary 


x Original Side Suit Ne: 1801 of 1948. 
94 


‘Cryn. © 'to look dt ihe intention-of the landlord) iud when intus is used which 
+ ~ leaves the effect of the notice: open - ‘to doübt,- the rules of construction, B to 
1958: e make - it ‘sensible and not ifisensible. .. >. v a 


- D 


' 


R.C Pal: Ltd.” 
m A SN. 5 

Perd 
' Mukharp, T 


, 


i 


Judy 20 = P. B. Mukharji, J. :— 


"d 


: is 
Tulshiram Shaw - , A' witness is not neceslarily mee in speaking the. truth as he knows 


"ues | Which can ‘be said to be paii materia. 
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mi 


v. ‘and’ sees it, his bese ope to 


painat the party, QU him? ' 
‘The Court always aspire, to ind: if ‘the "witness ‘desires, to tell the truth. 

It is with that. -object when.the court is given, the discretion to permit the. 

idem who call a witness to put any question * to the: witness which might" a 


be lpüt to him in cross-examination. uos ? ` sere 


we ioi 
1 Lows " - 


= PP < 4 "i 
x: The definition: section of a | particular statute should be 'dorifined as ^a^ 

; " general rule to explain and define’ the’ meaning of the words used in that 7 

`a Statute and' cannot be extended to défirie those words used in ‘other statutes. 

EET That E more so when the: two 'statutes aie not. it pari materia 4; “The . 


nue Calcutia - Municipal Act and the "Rent Ordinance" of’ 1946 are not statutes 


+ 


Oe TN Beg ae i eae 
Rr a A " "c-r AXES OUT 
" “Bult for ejectmenit. Pow. m E D 


- T4 " a T ` 


W The material facts ill appels 1 from the judgment. , T 
IEEE `B. Be Graty for the Plaintiff. z E ide LN ML 
m > ^s A J E 2 jp. tt gs "e : 4 

R. K. Chive, for the Defendant " 2 - Ct : ZEE 
5 , EY - E 


f. 4 judgment ‘SE the Court was as follows: 5 0 D dd ^ 
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This; is an: action in ,ejectment ; insti- 
/ tuted ón`May 15, 1948. Par v ricca ZUM 


1 
-Aa a ‘ 
Les of = EO My Neat 

Au : - 2 


ivt Jo fhis suit the plaintif is suing as ‘thé. trustee of la trast. 
É estate known as debutter estate of Sri Purushottamdas Bhagwan. 2 
„A vacant plot of, land on premises No. 17, Bolai Singhee ‘Lane, | 
EN Calcutia,, was let out-fo the defendant, company , ‘at a rent of 
` Rs. 40/- per month. tt i is the plaintiff's: case ‘that such tenancy, 


~ \ ^ waf terminated by notice to quit, dated December D '1945. The , 


' 


piene flaims powecion and mesne profits. ' » 

& “ s UCM E Loe om = 
~ ‘Fhe written statement -ọn behalf of the defendant company 
owe was filed and verified by R C: Pal or Ramesh Charidra Pal,‘who' 


Sov Chas ‘described: himself -as the Managing Director: ‘of the defend: EP 


© o» 


: ant company. , s S dein s 





Vor. gle ' "OP , HIGH COURT. ; 129 
. On ihe pleadings, the ‘following issues were e seitled: — i , Civi, 
Q9) Was thie land : ‘vacant land? ^ (x. i , 1952. 
' (3) Is the notice, to quit valid i in law? | s j Yulshiram Shaw 
y. ' 
d To. what ‘relief, if ay: is, the, po entitled? R. C Pal Ltd. 
; ` : P. B. 
Ic No. d T (7 ' Mukharji, J. 


: ! * : ’ 
This issue is a Question of fact. According to the defendant ' 

, fompany, thé land that was let out wasnot vacant land. ‘That is 

` the plea in the written. statement. In giving particulars in | 

; paragraph 4 of the written statement;on this point, the defendant, 

says that there is upon the said portion a building consisting of 

walls completely enclosing the said portion with a corrugated 
iron gate. This ‘case of the written statement improved in 

evidence and I shall presently deal with the testimony of a 

|. witness, produced. on: behalf of the defendant company and also 
suggestions made in the cross-examination of the plaintiff. ^ — ' 

x . , l TO NAME 
According to the plaintiff Tulsirarn Shaw, premises No. 17, 
Bolai Singhee ‘Lane, contain an area of abeut 39 cottahs and the’ 

- „portion which was let out to the defendant was only à cottah or a, 
cottah and a half. ‘The whole area of 17, Bolai Singhee Lane, 
however, is a bustee land. He says that the Jand~was taken by 
the defendant. and, tsed in fact as a godown. That is the net 
result of his evidence. , He says at there is a wall on one side 
which is running along m road and he has.also said that the 
portion occupied by the defendant, although enclosed by 
fencings, are not provided with a roof. His answers to questions 
7. 9, 33, 33 and-62 to 65 will make that clear. He has also said 
‘in evidence that it is a bustee land and he pays taxes as a bustee , 
area, and constructions, if any, on the land let out to the de- 

Fendant were^put up ‘by, the defendant and not by hi "n 


P4 


\ 


D 


No Gneist the delendaut company, either among its staff’ of 

` officers or its employees, came ‘forward to give evidence in this 

“case. "The defendant company produced one ‘witness by the 
name of, Kali Charan Jaiswal who, is not an employee of the | r 

" \defendant company but an order supplier to the defendant, 

coming commission on supplies made to the defendant. , Accord- 


" 5 Ce A 2 x dur AR es 

Sos z oT - Lee : ws : ee. d 4, S met a Rs "i a 
p “i$o do . Cl. THÉ chnourrd LAW Joürnar. (ots n [VoL 89. 
J. . NE UNE 1 y f ts . E 
p" ` Ovi ^ 7 ‘ing to this witness, No. aj Bólai Singhee ‘itunes is ‘also ‘a stes, , eh. 
ub ab ond an andthe thiee: sides : are’ bounded by r mud huts and of one side i is " 

i aa * xa godown,. ‘and’ the road’ Tuns in ffont of. the godown. tn‘ answer f 
e "Tulihiram: Shaw- to: Q..11, this’ witness admits: that ‘it ‘is the ,'deféndant company 
m L v who: coristructed à ‘godown} and’ there is, à shed there: ` This wit- 


AA T C Pa 


ULL 


ness far froná proving ‘thatthe’ land was not vacant appears . to © 
P. "M _ support the plaintiffs, case. -As T have. already” pointed: out, . the. ‘ 

/ MuMlarji, dc : defence’ in. setting put particulars. in, the writteri gtatemelit- to: 

oV. show ‘that. the land: was not Sacant, only referréd. to. walls, but, 
NS n'his- evidence and" the suggestion/in, crois examination; “thie’ case e 

Ü PER " attempted: to be made! was that. ‘there was a godown ora ‘shéd, | 

EF uM bs ; ] a^. On the evidenée- of the plaintiff, I must hold’ that - this was, 
are a fa svacant: ‘Jand: ~ On ¿the evidenge of the solitary, witness ' Kali. 
ii = . Charan: Jaiswal who’ was produced by the ‘defendant. company, ~ 
i nu. only the same, condusion: can be eached that the land i is vacant: 
25 5., Mand. and bustee'land, ' The conclusion i is reinforced by the, ‘fact . 
Tr" -that-no one from the defendant: comipany hasc ‘come io: say that it 
E "was otherwise. “This: mich on the oral evidence. A S E ate 
t. . N ai: aum eh. - t ; el " . sc 


i à 
wor NS is 


; By ] 
Ev f "The evidence, on the "oculaehd bus out ‘the same &on-; 


wie Wore ee es that the Tand, wheri let to ithe, defendant was vacant fand., ds 
Da Jost 3d ` va N ` K, l ane t; a t 
p^ LS diu : ! “That, this wis: "bustee land is. spese Poi ‘the Déed of 
s DM Settlement "which has: been' éxhibited. in,this: suit\where this por. 
i » "tion of: the lahd inj ‘Schedule XD” to that Deed’ is déscribed - as. 
0s 08778 " bustee land, measuring one bighaseight cottahs fifteen" chittacks - 
SN e ^, ^ móre or Jess.” Then: ‘again’ in the notice to quit ç dated the 28th ` 
y 20 e * December": 1945 the plaintiffs solicitors make üt ‘distinctly , selear 
, . , ne that -the’ defendant’ ~company’ was in -occuipation’, of: only, «ta Le 
M 5 acu 2 Ape portion of the land." at “No. ATs Bolai Singhee Lane, as a "monthly ' i 
oe tenant; TKE sdefendarii company. replied on-the' 26th January 
a! Os 1946 - Ato “this notice: In this; ‘reply ` the defendant company far.. 
- 75 5. from’ ‘contending’ that it.is 'not vacant land expressly refers to- 
i Site e portion of land " ‘and plot. Not-a word was suggested, ‘in the 
TUN NE" e DN ely that it Was  afiything other: than vacant and. ae ae 
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"n ^ ari 
i B “On this evidence T hold. that, tie land’ let ont tothe 'defénd- 
„> want was vacant land i in fact: A Five = PLE US 
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' js VeRO EV DM ‘Mr. R. 'K. Ghose, iced cose for“ the defendant ¢ company, E 
pec finding ¢ the defendant's witness Kali Charan Jaiswal ee w 2 
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Vor. 89.] f HIGH COURT. 


helpful to the defendaüt's case, wanted to declare him hostile. . 
There was however no material on the basis of which the witness `. 
Kali Charan Jaiswal could be declared hostile. There is no 


evidence that the testimony of this witness cóntradicts any proof 
given by him. No reason or occasion is shown why he should 
bear any animus or prejudice against the! defendant. Nothing 
on record, his testimony and his derneanour show that he was 'not 
desirous of ‘telling the truth as he knew it. A witness is not 
necessarily hostile if in speaking thé,truth as he knows and sees it, 
his testimony happens to go against the party calling him. I do 
not consider that there is any proposition in the law of evidence 
as I understand it, that a witness who is not partial or partisan 
in favour of the party calling him is; on that ground alone to be 
` treated as hostile. The court always aspires to find if the witness 
desires to tell the tuth. That aspiration is the yardstick which 
measures the appreciation of the evidence of a witness. It is with 
that object that the court is given the discretion to permit the 
person who calls a witness to put any question to the witness 
which might be put to him in cross-examination. ' That ` pro- 
vision is enacted in Section 154 of the Indian Evidence Act. As 
Sir Lawrence Jenkins delivering judgment of the Privy Council 
in Baikuntha v. Prasannamoyi (1), observes that this section 
154 of the Evidence “Act says nothing about declaring a 


witness hostile. It allows a party with the permission of the. 


‘court at its discretion to cross-examine his own witness in the 
same way as the adverse.party. Such cross-examination means 


he can be asked (a) leading questions (Section 143 Evidence Act), 


(b) questions reláting to his previous statements in writing 
(Section 145 Evidence Act) and (c) questions which tend to test his 
veracity, to discover who he is and what is his position in life or 
to shake his credit (Section 146 Evidence Act) Ordinarily a 
‘party calling his witness is*not allowed to ask him these questions 
but this ordinary rule is relaxed in Section 154 Evidence Act. 
The purpose of such relaxation can only be to find out if the 
witness is oné of. truth and can ;be relied on, because cross- 
examination is the most powerful and effective instrument for 
bringing out and testing truth. But that i is far from saying that 
a witness Is hostile whenever his testimony is such that it does not 
support the case of the party calling him. Such a view would 


() (199a).27 CWN. 799 (799): hx 


D 





f 131 
Civ 
1952. 

Nene 
Tulshiram Shaw 
v. 

R. C Pal Ltd. 
P. B. 


Mukharji, J 


"ovn. ad : seriously undermine the iridépence, integrity and dignity of.a - 





ib 


~ 


yi 


N - 1 
4 
4 ~ 


3 ; A mE » 
/ THE" CALCUTTA LAW jore. Eu [Vor. id 
, Š Pa 


z 


' witness in a court, of law. ° - Reference may be made i in support of 
my view to ‘the statement of the law on this point as stated by 


Tulshiram Shaw the learned. editor "of Phifson's Law of Evidence 8th Edn. at. 


v. 


R. C Pal Ltd. - 


P. `B! 
Mukharp, J. 


N! 


P. 4617 a witness is not hostile merely | because, he gives evidence 
toa different effect from di LA by que calling. him." 


: (The next argument. of ite T for the: ‘defendant com- 
pany on this issue requires to'be noticed. It is contended that 


| the presence of a boundary wall on the road side' of the- land. 


tox 


n 
e 


' 


. \ 


makes it “ premises” and not.“ vacant land." His argument is 
that -according to the definition is section 3 (7) of the Calcutta. ` 
' Municipal, Act, “ Building" includes a waH.' As there “is ‘the: 
boundary wall, therefore it must be a" Building.” The next 
"step: in his argument, is that when. itisa building, it must; be witha 
in “section 2(5). of the Calcutta Rent Ordinance 1946, which 


` Ordinance ‘according to: Mr. Ghose is the Ordinance to be applied 


E 


r 


N 


TN 


to: this: case.. In that section, of the ‘Ordinance, (' ‘ premises ” 
means a “building.” "Therefore, by: the double operation of the 
asia Muilicipal Act and the Rent Ordinance of 1946 Mr. 
Ghose wants mé to‘hold: that although I I have found that theland |. 
"Was vacant in fact, it must bé held to be a “ building ” within the © 
meaning ‘of these two statutes. I am unable to accept. that argu- -> 


ment dnd come to such an insensible conclusion: | The definition . 


of a è building " jdn the Calcutta Municipal Act rhust be read ` 
subject to the opening words of section 3:, “ “For the purposes 
of this Act " and therefore is only limited for ‘the purpose of the 
- Calcutta’ Mutijcipal Act and cannot be applied for tbe purpose of 
finding out wheihéran actual land let, out to a:tenarit is vacant 
or not..j ‘Fhe definition section of'a particufarsstatute should in’ 
my View; be confinéd: as a general rule to explain; "and define.the 
meaning , ‘of words used i in that Statuté and cannot be extended to 
define those words used i in other Statutes. The main reason for : 
my view is that each Statute;is designed to meet a distinct and 
particular purpose and words used'in each Statute must be read 
and interpretéd in'the cóntext of that Statute ‘and in aid "of its 


N 


. purpose and object. Words are not necessarily used in the same - ' 


sense in different Statutes. - The learned editor: of the gth Edn. 
“ol Maxwell's Interpretation of Statutes gives at page 41 numerous 
illustrations on the point such as, the word “ -goods * "used differ- 
` ently in eu Acts: 2 Sale of Goods Act'and the word 
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“bicycle” although a carriage for the purpose of furious driving 
is not a carriage under the Turnpike Act for the purpose of 
dttracting the toll on carriages. I consider it is erroneous on 
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principle and dangerous in practice to construe words used in Tulshiram Shaw 


one Statute, in the light of and with reterence to the definition 
of these words provided in another Statute. That is more so 
when the two Statutes are not in pari materia. The Calcutta 
Municipal Act and the Rent Ordinance of 1946 are not Statutes 
which can be said to be pari materia. 


I therefore answer the first issue in the affirmative, holding 
that the land let out to the defendant was vacant land. 


Issue No.'a: - 

The major attack was made under this issue on the validity 
of the notice to quit. The notice to quit appears as one of the 
admitted documents in Exhibit A in these proceedings. It is 
dated the 28th December 1945. In this notice the addressee at 
the top is described as “ R. C. Pal, Esquire, 1, Jadu Pandit Road." 
In that notice it is described-—" You are in occupation of a por- 
tion ol the land comprised in the above premises as a monthly 
tenant at a rent of Rs 40/- per month, the month of the ten- 
ancy being according to the English calendat: You are a de- 
faulter in respect of the payment of the rent.” The notice there- 
fore proceeded to ask that the, land should be vacated on the 
expiry of the month of January 1946. ‚In fact the exact lan- 
guage is “ we give you notice which we hereby do to quit and. 
vacate the portion occupied by you on the expiry of the month 
of January 1946.” This letter was replied to on the 26th Janu- 
ary 1946. The reply came from R. C. Pal Ltd. signed by R. C. 
Pal, the Managing Director. In that reply it is said—“ We are 
in receipt of yout letter of the 28th, December 1945 and are sur- 
prised to note that your client instructed you to give us notice to 
quit the above plot for being defaulter in respect of the payment 
of the rent." 


N 


“The argument against the validity of this notice can now 
be summarised briefly. It is said that the defendant i is a limited 
company and as such a juristic entity by itself, and therefore 
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notice to quit iea to R, C. Pal, Esquire,’ was a à bad. notice 


and cannot be said to have, terminated the tenańcy of the defend- 
ant company. ' ` . ] 
m F ' nd 
] * Ou $ jn. 4 
- On behalf of the plaintiff Mr. B. K.: Ghose, learned counsel, 
relied on the well- known decision of the Judicial Committee in 


' Harihar Banerji ‘and ors. v. Ramsashi "Roy and ors, (i). 


Lord Atkinson - delivering the jogat of the oe. 
observed at p; 235: 2m " 


“Tt has not been mr “and could ' ‘not, ihe lord- 

^. ships: think, be successfully contended that the principles they . 
Jay down are not equally applicable to cases arising in India. 
They establish that ‘notices to quit,‘ though not strictly 
accurate or consistent in the statements embodied in them, 


may still be good and effective in law; that the test of. their 2s 


‘sufficiency is not what they would mean to a stranger 
ignorant Of all the facts ánd circumstances touching the hold- 


ing to which they purport to refer, but. what they would . 
mean to tenants presumably conversant with all those facts - 


and .circumstances:, and, further, that they are to be con- , 


strued, not with a desire to. find faults in them which would | 
tender them defective, but to’ be construed ut res magis 


valeat quam féreat: a 


That i is the classic observation: of the, Privy Council on this 
point... 


Mr. R. K. "Ghose, appearing on behalf of the defendant com- 
pany, contended that these observations, although made in wide 
terms: should not, be extended to cover cáses where the notice 
to quit was addressed to-the wrong person and. not io the tenant ' 


at all. - Put in that way the problem is misinterpreted. - There ` 
can bé no doubt that the law requires notice to quit to be given z^ 


to the tenant and the Privy Council decision as I read it does not 


say otherwise. - There'is equally no doubt that tlie limited Com- 


pany is a body corporate and a distinct legal entity apart from 

its directors, Salomon v. Salomon (2). But the whole question in 

this case is to determine whether the notice in this case was in 

fact to, the tenant' and understood. and treated as such. Itis un- 

necessary to tepeat; but I think it will bear repetition that SEU 
Gy (1918) L.R. 45 LA. 223. ' 
(3) [1897] A.C. 3. _ 


t 
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case should be decided on its own Bo and^ on its own merits, Crvir. 


and the broad principle which to my mind should be applied in M 
these cases is that, although a notice to quit is à technical docu- d 
ment, it need not be read and construed more aer) than Tulehiram Shaw 
‘it must be.’ ` e 

; "DE . f ` - > R. C. Pal Ltd. 
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Now; in this particular case, before I Teach à conclusion, P. B. 
there are one or two other authorities which it js necessary to  Mukharji, J 
consider. 

On behalf of: the delenda company the case of Doe v. 

Woodman and Forster (1 ), has been referred to. There the Earl 

pf Carlisle brought an ejectment action to recover certain pasture 

lands in Morpeth and Mitford, in the county of Northumber- \ 
land which had for marily years before been demised by him to ; 

the Corporation of Morpeth as tenants from year, to year, at an 

annual rent. There the notice to quit was directed only to the 

two bailiffs of: the Corporation, and in, fact. the defendant in the 

action was, not the Corporation but the two bailiffs oe Lord 
Ellenborough, CJ: ae judgment sið; ' j 


“ The bailiffs, as such, not being a distinct Corporation 
cannot have the possession; whatever ‘they enjoy as bailiffs 
must be in the right of the Corporation at'large. There is 
no evidence at all to affect these defendants; for the bailiffs 
are no, Corporation of themselves, and therefore can have no 
possession; and consequently cannot, as bailiffs, be affected ` 

-`s by the receipts for rent given to their predecesora? ' 


I do not think this case helps the defendant, d the first 
instance, there is nó observation here.as to what the position in , — ! 
law is when instead of addressing the notice to a limited company 
ora corporatión it is addressed to a person who happens i in this 
case before tne to be the managing director himself and where, 
the name of the company is itself after the name of the managing 
. director with a " Limited " appended a his name. 

i Ya ] 

'On the other hand, on behalf a the plaintif Mr. É. K. 
Ghosh relies on the case of Doe v.. Spiller (2). In that.case the 

(G) (1807) 8 East 38. . 
(3) (1895) 6 Esp. 70; 170 E.R. 893. a 
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Cr. i notice; to quit was s addrówed to the tenant By: a Wrong Ciiristian 
are name. ‘The tenant; "kept ‘the notice and it"was held thàt that’ was. 
l a waiver of the misdirection, ‘and the lessor could : recover. on that i 
Tülshiráin Shaw ^"notice'to" quit, if there was no other tenant of, that name. Here.. 
v’  ' again Lord Ellenborough. delivered judgment! for the e plaintift. 
LR. C. Pal Lid. a nea 


P. B. : On the broad principles of intérpretation c ofi à'notice to quit. 
Mukharji, J. it is "ünnecéssary to say much. "ft is common learning that each’ - 

|" case must be taken by itself and that one décision ¿ on the. meaning. 
LE “De a hotice to quit in one context does not afford "much. guidance. 

el^ for: interpretation of a notice in, differént words,” in, a different -, 
* ^ — ^^ context,- It is. necessary to. look'at the intention óf the’ latid- i 
` lord, and when language | is uséd which leaves. the effect of the. 
notice open: to doubt; thé tule of construction is’ to make’ it sensi- ; : 
ble ,arid : ‘not insensible: Referentce ` in this: cohnection maj be., 


;^, made to tlie observations of Rider T in Wride v. . Dyer: (i). oS 


be ee The T position’ in law appears , to:me panel expressed”, 
"o. in Foa’s Laridlord, and Tenant, edited in 1947; by Tudge Forbes, 
PU at p. 598. According to thé learned’ ‘Editor, of the question of 


notice to quis the position is stated tó be: Ari D 


a ed " ` le t 


Seth ETT ial diu Ege | ar 
-n LR l Ms UU 
Y 


zm pos MERC TE niusi be addressed to the proper person. * A nótice ^. 
i "o toa corporation should be addressed - to thé corpotatióh: but- 
' a notice addressed to “ the' directors " of a limited. company. 
. » sis’ good.” dn ‘the case of joint tehants; it.seems that it ay . 
yi ae Be addressed to “any ‘one of ‘them. "An omission, “however, ` «> 
Bee to addregs à notice to quit ‘is’ ‘curéd “if notice be proved. to - 
sah det .have been delivered. to the proper person. In the same way, ^ 
|a mistake in, thé' Christian: name of the' "person, to whom- it 
was given was ‘held to be cured by his having kepi. the Xiotice 
"without; objection; ‘there bein no other tenant of the' nàme 


'.on the. “Property of which’ une premises  demiised - formed 
' part.” "ER Pd : Ho ME "a k P . 


=, > sa ` t 0 d . LU e olay ^ s 
à N . * 


- The. decision which is nearest to the problem. for solution: . 
i in this case is'in Hawtrey ve: Beaufront- Limited (2) There 
; Crooin-Jobnsori Je oe ‘all the kading, authorities on d 
We Beli QE ass cu S 
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Vor. 89.] HIGH COURT. 


point. The point before that learned Judge was that a notice to 
quit was bad because the addressee of the notice to quit was the 
director of Beaufront Limited and not the company Beaufront 
Limited. That was the very question that was raised in that 
case, and at p. 287 the learned Judge poses the question: “Isa 
notice in that form a good notice or not?" He proceeds to 
observe—and it will bear quotation because I consider each of the 
observations made by the learned Judge to be relevant on the 
decision that I propose to take in this case. These observations 


appear at pp. 287 to 289. a are: 


* Notices of this sort are documents of title, They are 
unilateral and not consensual documents. They have the 
object of bringing to an end a term in the land enjoyed 
by the tenant, and they have to be looked at with strictness 
in order to see whether they are in compliance with the rule 
illustrated by the decision of the Court of Appeal in Hankey 
v. Clavering (1). In the course of his judgment in that case 
Lord Greene M.R. said: ‘It is perfectly true that in 
construing ' such a document, as in construing all documents, 
the court in a case of ambiguity will lean in favour of read- 


ing the' document in such a way as to give it’ validity, but’ 


I dissent entirely from the proposition that, where a docu- 
ment is clear and specific, but inaccurate on some matter, 
such as that of date, it i$ possible to ignore the inaccuracy 
and substitute the correct date or other particulár because it 
appears that the error was inserted by a slip. The question 
which I have to determine is primarily a question of con- 
struction. There is no doubt that a notice to quit, when 
given by a Handlord, should be given to the proper person.” 


Thereafter the learned Judge quotes the passage which I 
have already quoted from Foa on Landlord and Tenant.” The 
learned Judge dealt also with the case of Doe v. Spiller (2), and 
described that c case to be a case of false demonstration. 


. The question then turned upon the construction of the 
notice in that case which the learned Judge discusses at p. 288. 


(0) [1942] 2 K.B. 336. 
(2) (1806) 6 Esp. 70; 170 E.R. 833. 
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“when e same animen? was made ‘that: die address being’ to ‘the . : 
individual. directors who were: :described to be'in- ‘o€cupation, , the oe 


notice: was wrong: and defective. : Finally; "what weighed: withthe ` 


$ Observes i= ue OL f iu ae a ae eu de lieu 
Au Be. UU eiie. miga < M I cu M 
E gr 
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Li epr addressed’ to' Beaufront- Led., „the ‘document. ' 





22" thats ‘within the ‘nile’ ‘referred to by Lord Greene: M, Re in’ 

2 Ide case d have. mientioned; ‘that‘in a case of ambiguity. the 
. court: ‘will favour! the readirig” of- thé document in"such a - 
Y: às to give it validity; I ought. to ' constrde; this: notices asa: 

: z notice to terminate tlie tenancy: of © thé ^ liited- com- 

M eura uis ATED Was, ‘obviously 50^ “treated by. 





Oy do AT limited cóuipaiiy siis: "e course, ‘act through agents: . x | 


; would 'still- have: ‘had ‘to ‘bei. delivered to” an agent Or- sent: í 
through the ‘post. to the- registered” ‘office ot the- company, a 
where it would have been dealt with by an agent: T think. 


E Shaw. learned Judge appears: At. p. Foo the ‘Report. .Groom-. n . 


` 
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M tbe  défenidanis" “solicitors.” "They knew all about. ic" d . a 
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;Here;also, although : the letter was written to R. C. Pal, Fs 
iwas treated ; as, ; notice sto the company, because ; thé: : reply., of". 
~ January, 26, 1946, ‘indicates, that, The reply itself. says: ito give! 
-notice.to. quit,” q, Written bythe. limited company: and, signéd -- 
by. ithe, managing. director... this, reply: is: proof , enough. to: show - 


, that the.notice..to. quit, addressed: to R.C. Pal, Esq yas; under- Mp 


stood.and «treated. as; notice to.tlie company.. Thatin my, judg- 
t, ment is enough to. hold. that: the notice in this. case was, in fact. 
ED notice. to the: tenant: ss m ragai A 
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* that this notice addréssed: to: R./C:: Pal,’ 'Esq., was not: ‘only address 
ed:'to No: a, -Jadw-Pandit-Road; which is described in' the cause : 


1 : title:as-the-place y wheré- the «defendant company has its; régistered.- : 
- office, but that Roc «Pal; Esq. was at the:timé when the:written >: = 


-s 


„statement was" filed; “the managing: director of the defendant « com-. 
pany. * "Itc will; r therefore; be; “ingensible,” hto use! ithe langüage , ` 


The next ‘reason: which T think' is deciles: on. ‘the’ point is . : 


aq "to :sày; ‘that ‘this: address: sin the notice: to quit ito = ] 


_R. C. Pal, Esq. was ‘being: given only to R. C. Pal, individually 
-in his individual capacity- and riot as a directòr; -especiäliy'as ` 


i anaging i director- of ‘the defendant E company, This; Re- C. Pal 


f 
+y 


VoL. 89.] E e COURT. ig l l © 189 
was the duly aukoa, spent ‘as Maiagihg Director to receive ` Cvi. 
notices on behalf of the defendant ‘company. -A company car’ "uM 
only receive notice through thé hand of a human:agency and who 
. could be better than the. company's Managing Director himself. Tulshiram’ Shaw 
It is not necessary, in my. opinion, for thé:validity of the notice vic 
to say when a letter is addressed to R. C. Pal, Esq., that it should PS Pal-Ltd. 
also have been stated that it ‘was only ‘inthis Capacity as director oe 
ofthe Managing Director of the company. That it was so Mukharjt, J. 
understood: is evident and indisputable from 'the reply which 
the company gave through REC; Pal, the" "Managing Director, 
on Jupe 36, 3946. E TM simo xa fate La 
Toa a fair. comsirüction, Herdo gad on: “the: authorities I. 
am: satisfied that this notice, is-valid: in-law. T therefore: answer 
the second issue in the affirmative, - ae » 


B MD. 


` 1958. 
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& 


Issue No. 3: 
- - The ieliek Follow as, a "matter of. coürse. "The: notice ter- 
minated the tenancy: with January 1946.^ ‘In‘ other words, from 
February, 1, 1946,-the possession became wrongful, That is the 


claim of. the plaintiff. 


| There ‘will; therétörer vbe- -judgmerit: for tlie plaintiff for 
possession of the: land, for mesne profits at ‘the rate of rent from 
: February 1, . “1946, until delivery of possession, and for costs. 
The plaintiff. will be: at liberty to-withdraw such deposits which 
may be lying with the Rent Controller and appropriate S same ,- 
towards the dues under-this judgment. — è 4 


‘Mukherjee $e Biswas; - ‘Solicitors for the Plaintif. 


Ea Xo. 


-Sanderons & Morgans: Solicitors for the Defendant, 


; cC Sie decreed.’ 
|. S.K.R.C. vx p wae FN SA S $ s ss ae, WRT = ate E š ^s 
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Before Mr. Juslite P. B. Mukharji, 


Cva. TN NRISINGH PROSAD PAL TN 


TS 4 , ' v. 


S o M STEEL PRODUCTS LTD. `- 


Civil. Procedure Code (Act V of 1908), Order VI rule 17—Amendments of : 
written statement —When can be allowed. n 


The amendment of written statement and thé amendment of a plaint 
are not necessarily governed by exactly the same principles. Some import- 
ant general principles are common: to both, such as application for amend- 
ment whether of plaint or written, statement must be bona fide and must 
also be for the purposes of determining the ‘ Real controversy’ between 
the parties and where it ís just under Order VI Rule 15 of the Civil Pro- 
cedure Code. 


Courts are inclined to be more liberal ín allowing amendment of written 
statement than of plaint and question of prejudice are less likely to operate 
with same, rigo in the former than in the latter case. 3 


An immaterial’ and useless amendment should not be permitted by the 
Court. 


. The governing consideration for an. application to amend written 'state- 
ment should be how far, if at, all, the proposed amendment of the defence 
is necessary to determine the ' Real controversy ' between the parties. If 
that test is not satisfied then the amendment should not be allowed, everi on 
the ground’ that- there can be no real prejudice by the amendment and that 
the ‘costs awarded against the amending party williact as the panacea for 
any inconvenience occasioned by-the amendment. : 


Application by the Defendant for amendment of the written 
statement after about five years. The suit was filed in 1946. 


The material facts will nens from the judgment. 


G. P. Kar for the Applicant. 


September, 3. P. B. Mukhar]i, J.:—I have no hesitation in dismissing this 


application for amendment of the written statement. 


* Application No. 1050 of 1950 for amendment of written statement in 
the matter of an Original Side Suit filed in 1946. 


Vor..:89.]. is HIGH COURT. 


. In: this application the defendant asks for amendment of its 
written ‘statement after about five years. "The suit was filed in 
1946 and so was the written: statement. - I am satisfied that this 
application is riot bona fide: ‘and the unusual , delay. is not ex- 
Peep O ue PAA oS aiin TAA gie 


An attempt to. Splai the jon priodi of five years is ; made, 
in paragraphs 3 and 4 of the petition of the defendant company. 
The substance of that explanation is that some of the officers of 
the defendant company were.alleged to have committed certain 
offences under the Defence. of India Act and the Iron and Steel 


, Control Order and.in connection with: the investigation of the 


case all books, papers and documents including the files relating 
to the disputes in-the suit were taken over: by the police.. But 
even thei these cases ended; in.the acquittal of the, officers in 
July 1950. For the. period from July 1950 until July 11,.1951 just 
about a year, no explanation is offered. In paragraph 4 of the 
petition it is alleged that while the cases were pending the papers 
remained: in the custody of..the- police; -,But, surely. the, causes 
cannot be said to be suspending-when the defendant, company’s 
officers were acquitted and as stated in paragraph g of the peti- 
tion tHe officers were acquitted: in July.1950. In paragraph 4 of 
the petition: it:is allegéd- that the papers were. made available to 
the. defendánt?in the: early part of. 1951... No fact is stated in 
the petition or affidavit-in-reply to.explain’ why all this time from 
July 1950 to:early.part of 195i was taken jfor the defendant com- 
pany to- -get the papers and. nothing is shown what attempts or 
steps in that time were taken ánd-on what dates.for the recovery 
of such ‘papers..: What that early part of 1951 means is not stated 
but in any event.this preserit application was not made until 
July 11, 1951, which is a very significant date. . This suit was 
once decreed. on:-March. 39, 1950 against the defendant. The 
decree was set aside.on Máy.15;:1950 and the suit was restored. 
On: June 5; 195i.the plaintiff's counsel mentioned the matter 


before my learned brother Mr. Justice: ‘Sarkar for an early date of, 


hearing-and one: month’s time was given for the suit to appear 
in the peremptory list. on July.g, 1951." Nothing was done even 
during this: period iof one;month. when..the suit , was, under 


special order. directed to be.put oii ‘the list.on July-g, 1951... The, 


suit ultimately..appéared .on, fuly-10;.1951. in the daily list. : It 


was ‘then, after. thé: suit had: appéared-on the, daily list for dis., 
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qun ar iie rdefendaiie E conipaùy! shoughtiot “takitig! o out “the. 
present’ dimonis. This simmons: was: takén out: on: the: véry 
following day: after‘thé suit: had ‘appeared àn^the- list ‘on! July316, 


- Nrisingli gh Prosad. 1981) These’ "dates do not support: the: “defendant! 5 ráther labour: . 


Steel Producti 
Led! 
- PÈ B} - 
Muk haz] ». 


1 


Pal? 


vo 


-s 
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_ ed explanations for the delay‘offeredsin paragiaphs giand: 4 of the - 
. pétition on ‘the. basis of cases, with ‘the Governmeiit and the ac- 
` quitt “of thie’ officers of - thezdeferídant company. in. July. 1956 and 
papers’ Bling Sade vailáble "iri the early part. of #19512. iam : 
" vida blé"to- Believe ‘thar these assertions. made in ‘Paragraphs gard. 
4 POR TRE petition: are’ at alb bona: “fide: - ‘To. mé jtrappeas;that; the - 
E Jüfpose ‘of: ‘this application-ig- to-harass théplaintiff and ide | 
y thé final hearing of this ‘five’ year '¢ old-cominercial. suit/- f 
bz pmf, ^e DM. auo w gee MPO WSO. LAS ile n Sa or 4 qut us 
“On ithe? "'niérits ofthe. amendments ipropósed . the: case: of the. 
défendant  éofüpany:; should inmy opinion: "also fail. The. pro 


.. posed sieddaien ‘are shown: it: aed: ihk. in-thé, ichiedule. to the. í 
y» LD LA do = i pa 
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ai The sop ainiendinents réduire to jbé analyied i in: vordere ze d. 
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They plead f qat: tdetailstoeftaih o contracts: which. ie des d 





fendant comipany ‘had: withthe | ‘Governor Geniéral:in-Coniicil- fori ° 


| supplying diveiie quantity of Block, Tackle. and ‘Puiléy:- Blocks. 
The térms are set, out in details? Paragraphs 1, 2 arid: gare" all. 
new. ‘amendments: which “do! hot find: a place : ‘in “the. “original! 
written“ statement. The next larmendment-: that “his. been ‘pro- 
posed i is int P parágráph "6^ whiere tHe:defendant- company.states ‘that. : 
. the: Plaintiff- failéd'ánd neglected, to fabricate aid/or m manufacture; | 
the said: "goods: dsà “resale ‘whereof the: defendant’ s contract. With 
-, the Y Governor Genefal-in-Councll - "was. abruptly. terminated ins 
` flicting bige 10i io the defendant. - ‘There: was nota word: of. 
pleáding" to-this^efféct in’ the’ “original ‘written’ statément: - The. 


7 proposed’ ^ ‘amendment dais: tor reserve : thé! right to "proceed `,- 


_against the’ planti £6i- the-recovery óf. mich loss after finak-aŭd; 7 
. jusünentià of account "Count With-tlie Uniort of India which àdjustmient i 
is still said ío"bé pétiditg. t Thereafter in thé new- paragraph 7: 


S oné t ‘of the ‘vital: admissions: inade: in:the original: written státe-. 
f ment, is Songer deletes: That pen of. meom written’ s 





^os 
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that at all'niatérial times the. defeadaut was.and still.is ready. and Givn. 
willing to. pay the price of the balance of the: goods so retained 
and to return. to the plaintiff thé: ‘rejected goods is'now. proposed an 
to be deleted. by the amendment sought. ‘The whole of that Nrsingh Prosad 





1951. 


. pleading‘is' now struck ‘off -ahd ‘in "its: place .something: new is : Pal. 
v... 
. Substituted to the. effect that the: plaintiff failed:and: neglected .to Son e 
fabricate and.supply the: goods in time.and therefore committed: Ltd 


breach of the agreement: Here again itis pleaded. that on pro- a 
per accounts being taken a large.sum. of money would be due to P. B. 
the defendant for. which the'defendant reservés the right to filea — Mukharj,, J 
separate suit. * Such. right QE. suit: even: ifrsuch: lain -could- Ae 


made "is ‘of. course: now barred: by - limitation. 0o ostz ng 
wt Lent Sears Hep p Zi deljosls ge east 
The! plaint'if ‘in. this suit’ has: claimed the balance of price c on. ^ 


tlie basis of goods: ‘sold: and delivered by the: plaintiff to. the, de- 

: féndant. In that context eitlier.the proposed amendment in the __ 
written statement-is relevant or it is not: : IE it is:irrelevant then. 
the: ‘ameridment is unnecessary and cannot be: allowed because 
that i is” not necessary to determine ‘i the real controversy *” between 
thé: parties’ under Order 6 Ruile?17: of the: Civil. Procedure Code. 
‘f‘it‘is relevant'it lias only attempted! to'introduce entirely anew - 
terin?lin;the: "contract- by: suggesting..that its contract with: the 
Government and.the specification mentioned therein was tlie con- , 
trolling factor in'the contract between the plaintiff and the de < 
fendaint’: "That is "taking-and' pleading. an: entirely new. defence. 
Even then I would' have béen:prepared for réasons,I will present: 
Jy staté, ito -allow- that’ améndment:..: But | to suggest: that- such a 
deferice. ‘could not ‘have been tàken:by: the deféridant because of 

- casés "pending: With- thé: Government.and' because of the. papers: 
which àre| 5aid'tó have béen' taken charge ‘of by the: “police is an. 
attempt’ ‘to 'overreách the court. “I therefore disallow stich amend-: 
menti! ^ O56 Teo ri ple areo o aay oe DE 


"web tebe a efe eau oee dot Vina San, (v ome 
T “The second àméndment" proposing ‘to’ delete; the admission 
thiat' the” defendant: had “beer willing to :pay::the ‘price’ of the, 
balance of the goods retained and to return:the'rejected:goods to 
.the plaintiff i is again a signal departure from the original defence. 
1x ‘cannot iihdgine how such. withdrawal: 6f-defence canbe said to 
la depend ‘ on the Papers taken’ charge of by-the:police.:.-That-again . 
goes ‘to show i iniy ‘opinion’ ‘thatthe: application-is 1 not bona fide 
and ‘thé’ explanation fo£-the delay-.is amere excuse. s: ne 
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Civ Some authorities on amendment of plaint have been placed 
a before me. ‘The general principles.are sufficiently clear and re- 
1951- -petition of well-known authorities. is not. called for. . 

: -—AÁ " e xi 

Nnsngh Prosad EE . ^" MS fee CS (ot ord 
Pal. It is necessary. however to ‘observe that amendment. of a 


d . plaint'and.amendinent of a written statement are not necessarily 
“sated de governed" by. exactly the same .principles. Some important 
2 vs general principles are certainly common to both, such as the 
P. B. application. for amendment whether of a plaint or a written 
Mukharpt, J’ statement-must be bona fide and must also be for the purpose of 
determining "the real. controversy ^ between. the parties and 
where it is just under Order 6 Rule 17 of the,Civil Procedure 
Code. But the rule that the, plaintiff cannot be allowed to 
amend-his. plaint so as‘to. alter materially or substitute his cause 
of action of the nature of his claim has necessarily no counter- 
part in the law relating to amendment of the defence or the 
written statement. . Adding a.new ground of defence or substi- 
tuting or altering-a defence does not raise the same problem as 
adding. altering or substituting a new cause of action. Hence 
the Courts are iriclined to be more liberal in, allowing amendment 
of defence than of plaint'and questions of prejudice are less likely 
to: operate with: same rigour in the former than -in the latter 
case. «00 0 0A d hod ee TIO LAS 1 
Soh UG ORR als d : bd. xcu reae e de . "EE 
` But nevertheléss:no amendment of a defence or written state- 
ment shoüld be. allowed which :is.no answer. to the plaint and 
the cause of action: pleaded therein.- -An:immaterial and useless 
amendment should not be permitted by-the Court. Nor. does the 
Court-allow amendment:by introduction in the. written: statement 
of a stale‘and untenable set-off-as!attempted in this application. 
These’ conclusions follow naturally from the “ real controversy " 
rule in Order 6 Rule 17 of the Code and no authority is needed. 
in support thereof. But if any authorities are needed, they are 
collected? at p481 of the Annual: Practice (1944 Edition) under 
the ‘heading: “ Immaterial and useless amendments " -to, which 
reference may be made. - ..- C M E 
"The governing consideration in an application to. amend the. 
written. státement. should be- how far, if at .all, the proposed 
amendment of the defence is necessary to. determine the "real. 
controversy "- between the parties.. If that test,is not satisfied 


‘Vor; 89.] : "5 “MIGH COURT. "5C 

then the amendment should not be allowed, even on the ground 
that there can be rio real prejudice by the amendment and that 
the costs awarded against the amending party ‘will act as the 
panacea for any possible inconvenience occasioned by the amend- 
ment. There is always legal prejudice when irrelevant matters 
are allowed ‘to be introduced by amendment, ' Lord Justice 
Bowen's famous dictum in Cropper v. Smith (1), " there is one 
panacea which héals every sore in litigation arid that is costs " 
has all the lure of a dogma and therefore carries the usual defect 
òf an overemphasised statement. It has been not a little respon- 
sible for the prevailing casual.treatment by Courts of applications 
for amendment under the false comfort of costs being the uni- 
versal remedy. The primary duty: of a Court in deciding an 
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application'for amendment is not discharged by laying unction - 


to'its conscience with the thought that the order will not pre- 
judice any party. “The Court has the more positive duty to 
‘decide whether the proposed amendment. is necessary. to deter- 
mine the real controversy between the parties. Nor is the pri- 
mary consideration in such an ‘application, to award costs against 
the amending party. The Courts do not exist for so commercial 
a purpose as to be mere institutions for dispensing costs without 
deciding the merits. "They exist ‘primarily for the justice of 
determining the genuine and real disputes between the parties 
„and incidentally for awarding costs. The “real controversy’ 
‘test is the basic test which governs the Courts’ unchattered powers 
of amendment of pleadings. No amendment in my judgment 
should be allowed when the amendment does not satisfy this 
cardinal test. 

I am theiefore unable to accede to the final argument of the 
learned. Counsel for the applicant, that whatever the merits may 
be of the proposed amendments, I should allow the amendment 
irrespective of their relevance on the real controversy between the 
parties herein and satisfy apo by EE costs ESOS his 
client the applicant.. . 

I am not satisfied at all &üherto on the micrits or thé bona fides 
of this application. For the reasons I have stated I dismiss this 
application with costs. I certify this Chamber Summons to be a 
fit one for the employment of Counsel. ~ 

Khaitan & Co.: Solicitors for the Applicant. 

S.K.R.C. Application dismissed. 

Q) (1884) 26 Ch. D. oa (711). ONDE er ge Vane ! 
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di Kw ? QU aac ire T PME 
malae CORFORATION (OF CALCUTTA. .... 


wets bern Pos oc SET Ses a f 
“Calcutta a Municipal Met Sections ob), 3635 3653 493, 504, 5 536—Demolition 
. of. unauthorized structures Section 493, Of contemplates -demolition— 
‘Sections 363 and 493 "mutudily exclusive —If : procecüings' ‘under former 
can’ be ‘converted: into latter—Scópe of the Sectións "Nature ? of ‘notices 
. contemplated under isection ,.363—-Occupiers, :: who. ‘afe—Perions’ an 
physical, possession ,but mot included ‘in, the assessment, book, df occupiers 
When occupiers entitled to notice-—Test—G £neral metice,t o. ;gecupiers.— 
* Section 5o (6), if apples, in cages of notice, given by, Magistrate—Sub- 
* clitttse (c) of Section 504? af can at ‘once be “applied | without faking resort 
“71910 sub-clauses '(a) apis ME ns ROC Spo are ae euh 


19, eoru cosy, bt n 
There! may be some very, east cases where infringement of build. 
‘ing ‘rules Shas’ been so trivial ‘ahd ‘téchinical’ a | chäratter that ‘an imposition. of 
„small tine àvill incet the :ríeeds'of the’ case bit, "speaking: génerally; where sub- 
‘stantial infringements-have- taken place'and the ‘Corporation “has ‘théught fit 
ito institute „proceedings ; for "demolition, it, cannot be right] to -allow ‘the 


‘offending A(ructures to stand and let, the, offender off, with. only ;a fine.,;.,j.- 


. Section 493 provides for two *kinds.of fine, one in luinp. and another. to , 
recur daily. ;The object of framing such a; provision is,to compel the offender ` 
by pressure of monetary penalty to pull down. as quickly, as possible. It 
isa niistake to Püppoie that Section 498 cos not “contemplate demolition. 


EN 363 and 493 are iali NE The effect, p the, two 
provisions is that once the Corporation. has started proceedings; under section 
-363 of (hé Act and proceedings tereünder are before the Magi trate, it 
cátinot Be open -to the Magistrate to cotivert. the same into’ a procedi g under 
‘section 493. On the''other "liand,: while! thè: Magistrate "canriot ‘substitute 
“proceedings, ‘he ean -both iinposc;a fine and require: a demolition. r That 
course is warranted by ‘section 536 ofi the, Act. -~ bey ay inne 


` 


Section 363 contemplates two notices at two different! Stages: ‘the “first 
-notice is to be'given. by,-the Corporation tọ the owner 'and the second iby the 
Magistrate to both owner and occupicr.., Mere non-inclusion,u£.the name ;of 
. a person in 'the assessment book does not put a physicial occupant out of the 
definition ‘of ' occupier in sectién 348: ánd 'such persons are also entitled ` ‘to 
a notice nor there is anything ^in’ ‘section ` Y44(3) Which disentitles him to 
.  & notice under section 865. . The true test 18 ,to find-if the occupier is aitected 

by the demolition concerned. ‘ ` ^a. 


* Criminal Revision Cases Nos. 891 and 851,0f gsi...) 2% 


Vor. 89.] . HIGH COURT. . 


Section 504, does. not, in terms apply, to notices to be given, by- Magistrate CRIMINAL, 
whae an, entire, building occupied. by certain people is sought to be de- —— 
mólisliéd' thee can bë no question ‘that’ the occupiers are affected. Where 2» 
a-portion is sought to?be ‘pulled down ‘tie’ test must always be whether the 
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occupiers are likely to be affected. in: the. enjoyment of the: poruon of which Kartick X Chandra 


they. are, in occupation. If, they me likely to. be- affected! they are: clearly Bose 
entitled to notice under section, 363 ol the Act. ie. v: 


Corporation of 


' Chaptér XXXVII id which section ` 504 finds “place applics to Calcutta: 
notices to‘ be'given by the Corporation: It may, however, be permissible to ag 
issue 2 general notice’ by the: Magistrate in the form of a- notice urider section 
504(c), but without taking resort to 'sub-clauses (a). and (b), notice in the 
nature of sub-clause (c) cannot be given. The notice must contain sufficient 
déscription of the proposed demolition. A R 
sd 


Application’ by the owner and occupiers. 
ve i id oux ý 


© 


The material facts will appear from the judgment. 
Jogesh Chandia Sina’ for the petitioners | 


Sunil Kumar dias lor the. Opposite Party. 
ene judgment ‘ol: the: Court. was' as follows? = 


2 ' anb ec 


pl B, Chakravartti; J;:— These are’ two Rules, one taken’ February, rz. 


out by Dr:‘Kartic Chandra: Bose who is admittedly the owner of 
premises No::45, Amherst’ Street, and ‘the’ other’ taken out by 
seven other persons who claim to be''occupiers of the same 
premises. The Rules are directed against an order, dated the 
agth ‘of Junéy-1951' passed by the Third Municipal Magistrate of 
Calcutta, ‘whereby the" learned Magistrate directed: certain 
sttuctures to "pe puo n 


fia * 


‘It appears that^on' the z2nd' of March, 1949 the Corporation 
received' a^ lettér from one D? K. ‘Dutt who is the owner 
of premises: Nos. 128: and’ 130; Keshab Ch. Sen Street, Calcutta, 
and by that: letter the said’ D! K Dutt complained that certain 
unauthorised structures had: Been put up at 45, Amherst’ Street 
with: the''result! that the access of light and air to the adjacent 
prémises: owned’ by him had! been ‘materially affected. Prior to 
the: receipt of this ‘letter, however, the: unauthorised structures 
had: already received! ‘the’attention of the’ inspéctirig staff of the 
Corporation and on: the’ gist of March, 1949," they had already 
made a: report that'certain unauthorised structures, some'of which 
were? still in the- process of ' construction, had- been - detected: 


148 


CRIMINAL: 





1952: 

2 
Kartick Chandra 
Bose 
v. 
Corporation of 
Calcutta. 


Chakravartti, J. 


THE CALQUTTA-LAW JOURNAL. [Vor. $9. 


Thereupon on the same day, that is to say ‘on. the, 21st of March, 
i949 a ‘notice’ ufider section 365 of the Calcutía Municipal Act 
Was served on the owner. A notice under section 363 of the said 
Act appears subsequently to have been served on the 13th of 
June 1949 and the: matter came up for discussion at a meeting 
of the Building Committee' held on the 14th of June. Apparent- _ 
ly, the matter was adjourned on the 14th of June and final orders 
by the Administrative Officer; were passed on, the sth July. By 
that order the, Administrative Officer directed four of the un- 
authorised structures to be demolished within three months and 
added'that'if that direction was ‘carried’ out, the proceedings 
would be withdrawn. The direction” was not carried out and” 
consequently proceedings were instituted in the court of the 
Municipal Mp on the iith of July, 1956. B 

I may pause here to point out that ‘Ado the order of 
the Administrative Officer was passed on the sgth of July, 1949 ` 
and only three months’ time was given to.the’ owner to carry 
out the directions which would give him time up to the. 25th of 
October, yet the Corporation did not find it possible to institute 


. any ELT till.aftér nine further months. I; haye had.occa- 


sion4to comment. before on the, degree of. expedition. with which 


. the Corporation transacts public business and this is but Ange 


instance of its normal pete pO 


ah A Eb, coa : 

. It. appears. from , the order shack of the learned. Municipal 
Magistrate that, on the proceedings being instituted on the 11th. 
July, 1950, he directed general and special. notices to be. given 
to the occupiers and to the owner respectively and he fixed 
the 29th of. August, 1950 as the, next date of. hearing. (The 
notices directed , tọ be issued, were notices under section’ 363 of 
the Acta ‘On the agth of August, 1950 the. owner appeared 
through his son and, according. to the order recorded by the 
learned Magistrate on that, date some occupiers, also appeared., 
A prayer was made on behalf of the owner for an adjournment 
till after the Puja, holidays in order that he might have sufficient. 
time to file: his. written statement, and, in, accordance with that 
prayer, the case was adjourned till ‚the, 14th November, 1950. 
Moretime,, passed. and ultimately a written statement on behalf 
of the owner, was, filed on the srd of January, 1951, but the 
occupiers seem to: have taken no further part in the proceedings. , 
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In due course the parties before the learned Magistrate. led evi- CRIMINAL. 
dence; the owner examind his son, whereas the Corporation 
examined the complainant D. K. Dutt and its Building Inspector. Sd 
The learned Magistrate’ held that -the. structures were, in fact, Kartick Chandra 
unauthorised, as alleged and that there had been infringements Bose 
of the building rules. Accordingly, he.directed the owner to op Ce 

$ - rporation of 
demolish the'same four structures that had been ordered to be Calcutta. 
demolished, by the Administrative Officer and gave the owner 
one month’s time to do so. It was added that in case the owner Chakravartti, J. 
failed to demolish the structures within the time given, the 
Corporation would be, entitled to demolish them at the expense 
of the owner within two months of the date.of,the, order.’ It is 
against that order that.the present Rules are directed. 





1952. 





Mies pus a PE todo Beo. 0d os 
. "The owner and the occupiers were represented i:before.us by 
the same learned Advocate and on their behalf four common 
grounds were taken. It was contended in the first instance that 
the order passed by the learned Magistrate was bad, inasmuch as 
no notice under section 363 of the Act had been served either 
on the owner or on the occupiers; secondly that the learned 
Magistrate had clearly misread the evidence; thirdly, that the 
learned, Magistrate had failed to consider as he ought.to have 
done, the propriety of applying the alternative provisions of 
section 493 of. the Act and , imposing a fine on the, owner and 
lastly, that in.any event the proceeding were. time-barred, in- 
asmuch as the offending. structures had been .completed more 
than five years before the institution of the proceedings. , 

I, shall take these grounds in the. reverse order. - 

_. The plea that the proceedings were time-barred -was taken 
for the first time before this Court. Nothing was said about it 
in the written statement filed on the grd. of January, 1951 nor 
was anything said by the son of the owner. who deposed in the, 
case. Under the proviso to section 363(2) of the Act,.the onus 
of proving that the work concerned was done more than five 
years previously lies on the owner. Far from discharging that 
onus, in the present case the owner, did not even-take that plea at 
any stage of the proceedings before the learned. Magistrate. In- 
deed, if.his own statements in the petition before this Court are to 
be accepted, the structures were completed in 1946 and even if. 
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they: were completéd: on. the first day-of that year! the proceedings 
instituted: on the rith.of July r950, would be obviously witliin 
time. Bur it isnot necessary to decide the matter as an: issue of 
Fact in: the present Rules. Since the’ plea. involves issues of fact 
and: since under the! provisions of the-statute!-it has to be taken 
“and: established by evidence by the owner; it- cannot possibly be 
open to-him to take it for the first time in: ám application in re: 
vision to this Court. The first ground taken in support of the 
Rules must accordingly fail. i mE j 


ote Su . "n IE 


` L have no hesitation’ in: holding that the! ground: taken“ as 
regards. the omission of the learned ‘Magistrate''to consider! ‘the 
provisions of: section 49$ of the Act is wholly unmeritorious and 
unsubstantial. Building rules framed by an urban Municipality 
are-intended to'secure a reasonable provision of light ard air 
and of means of accéss- to buildings which’ may newly be put up 
and to. pressure such- provision for old buildings: in the proxiniiity | 
of which:such new structures.may Be'erected: They-are furtlier' in- 
tended 'to:ensure-adequate- facilities for sanitation-and to'áchieve 
and maintain -ai certain’ degrée’-ef architectural! harmony im the 
locality.: If'any structures-are' erected. in violation of the build- 
ing rules, these objects! will; in most cases, be defeated: and when: 
ever any offending'structures are detected the obviously right 
course is to take steps‘for their demolition. It cannot be-right to 
compound’ transgressions of this kind with the imposition: ‘of: a 
mére fine, because: once! the authorities start making exceptions 
in applying. the:rules;'they would: not know wheré to stop arid 
once the public come to know that the only consequence of 
erecting unauthorised structures would’ be a'"liability to-pay a 
small fine, one might find this city, as I have said elsewhere, filled 
up-- with: structures, indiscriminately built: under ‘the notion 
that 'it was: -possible to buy up’ the: right om- infringing the 
building: niles by ‘paying a- small’ fine.- There may be, 
P' concede; some“ very exceptional- cases. where’ the-- infringe- 
ment ‘Has: beeni: of so trivial' and technical a character 
that ‘the- imposition’ of a- small: fine: will ` meet- the ‘needs’ 
of the: case; but, speaking generally, where substantial: infringe- 
ments have taken’ place and the’ Corporation has thought fit' to’ 
institute: proceedings for demolition, it cannot 'be’ right to- allow: 
the” offending: structures’ to ‘stand arid let the offender’ off! with” 
only afine- =t 0! EE 1I. 


Aly wos, 
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Apart from that, it seems to me-to be a mistake to suppose 
„that section 493 of the Act does not contemplate demolition. 
That section provides for fines of two kinds a fine of a lumpsum 
and.also a.daily fine which is to be ipaid for each day during 
which the offence is continued after the first day. Obviously, 
the object of framing a provision for a double fine of that kind 
is to make it expensive for the offending builder to maintain 
the structures concerned and to compel him by the pressure of 
the monetary penalty to pull them down as quickly as possible. 
Again, as it appears to have been pointed out in certain decisions 
and as is clear from the Act itself, the „provisions of sections 363 
and 493 of the Act are mutually exclusive, for the first section 
,Sàys that where the-Corporation has instituted proceedings under 
„section 498, of the Act, no application shall be made under that 
section and similarly section 493 provides that where an appli- 
cation has been made under section 363 or section 364 of the Act, 
no proceedings shall be instituted under that section. It follows, 
to my mind, as clearly as possible that once, the Corporation has 
; Started -proceedings under section 363 of the Act and where the 
proceedings under that section are before the Magistrate. it 
cannot be open, to the Magistrate himself to convert the pro- 
ceedings into proceedings under section.493. So-to do would 
‘clearly he to violate the provisions of the statute. On the other 
hand, while the Magistrate. cannot substitute proceedings under 
section 493 for proceedings under section 363 of the Act, he ean, 
it would appear, both impose a fine and require the. offending 
owner to demolish the structure concerned. That course is 
warranted by section 536 of the Act which lays down that when 
under the Act or under any rule or by-laws made thereunder. 
any person is liable in respect of any unlawful work. 


|. (a) to pay'a fine, and 


(b) to be required to demolish the work; 5 
the Magistrate may, in his discretion, and subject. to the pro- 
visions of section 363, 364 and 493 of the Act, direct the said 
person to pay the fine and also to demolish the work. What.the 
‘true import of the qualification "subject to the provisions of 
sections 363, 364 and 493.” is, I need not pause to consider in 
these Rules. Suffice it, to say, that while the Act seems to 
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‘authorise, prima facie at least, both imposition of a fine and an 
'order for demolition, it certainly does not authorise the substitu- 


tion of proceedings under section 493 for proceedings under sec 
tion’ 363 of the Act. The ground must also therefore fail. 


hoyle 


' The next ground urged by the learned Advocate for the 
petitioners was that the learned Magistrate had clearly mis- 
read the evidence in the case. I am bound to say that the com- 
plaint of the petitoners in this regard is in a sense justified. 
In the course óf his order the learned Magistrate states that the 
son of the owner had arated that except one or two items, 


‘all the structures were “ unauthorised.” What the witness had 


in fact, stated however, is that except one or two items, “all 
works ‘are authorised.” How the Magistrate could have fallen 
into that curious error it is not easv to understand. I do not, 
however think that this error has, in any way, prejudiced the 


‘owner or led to any failure of justice, because’ according to the 


evidence of the'same witness, the structures had to be constructed 
hurriedly for giving shelter to refugees and therefore no sanction 
could be taken. ‘A’ similar statement has been made .in para- 
graph '8 ‘of thé owner's petition to this Court. , I may add that 
in the written ‘statement filed on behalf of the’ owner it was not 
stated that any sanction had been taken for the structures object- 
ed to and all that was said that those had to be constructed expedi- 
tiously and that in the course of the “ speedy construction ” there 
might have occured “a little infringement of the building rules.” 

The case thus made both in the written statement and in the 
petition to this court is that the structures are unauthorised in 
the sense that no'sanction therefor had been taken, but on the 
other hand no substantial infringement of the building rules had 
been committed. The case made in the written statement and 
that made in the owner's pente to this Court are the same 
except that” a little infringeinent ” in the written statement has 
become ‘ “no infringement ” in the petition, While, therefore, 
the petitioners are right in contending that the learned Magis- 
‘irate had misread one part of evidence of the owner's son I do 
not think, in view of the case made by the owner himself both 
in thé written statement and in the petition to this Court and 
‘in the other part of the evidence of the son that any miscarriage 


‘of justice has occurred by reason of that error along, 


tein Poe 409 TB nx" 


^ t 
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I paa t ee dar cp at Te 
"The last ground i is to the ‘effect that no notice under section 


363 of the Act was served either. on the owner or on the occupiers. 
It will be convenient to take the owner and the occupiers se- 
parately. 


i ee ee ee ud PEE. 


DAE 


So far as the owner is concerned, ibere cannot be the. slightest " ' 


"doubt that all notices under section $68 of the Act were served 
upon him. Section’ 363 does not, in terms, provide for the ser- 
vice of any, notice and all that it says is that, before applying. to 
a Magistrate for a demolition order, the Corporation must give 
‘the owner an opportunity of. being heard and, further, that the 
“Magistrate. shall not make any order. without. giving the owner 
and the occupier full opportunity of adducing. eviderice and of 
being heard in his defence. It has however, been held by. this 
Court that the ‘only possible, means of giving. the opportunity 
contemplated by the section is service of a notice., As has been 
seen from the provisions of, section 363 of..the Act, to, which I 
have already referred, two notices at two different stages are con- 
templated by: the section. , The. first notice is, notice of the pro- 
ceeding befpre the Corporation, itself and the only, person en- 
titled to that notice is the owner. , The second notice is.to be 
given by the “Magistrate, and, that, notice is to. be: given. both to 
the owner and to the occupier. So far as the first. notice is 
concerned, there is on the file a return of service relatiug to that 

notice and it. bears on it a signature, of some one, who had re- 
ceived the notice ,on behalf of the owner. . The minutes of the 
meeting of. the Corporation 1 refer to the, fact. that the owner had 
been invited to attend and it is perfectly, clear from the -record 
of proceedings | that, representations were mage on the owner's 
. behalf. There can, thus, be, no, doubt: that the. notice .contem- 
plated by the first part of Section 363 of the, Act and relating 
to the proceedings before the Corporation was, in fact, served on 
the owner, Dr. Kartic Chandra Bose.. So far as, the,second notice 
is concerned, namely, the notice of the proceedings.before tbe 
Magistrate, there | can equally be no question, that: it was served, 
for the owner responded to the notice, appeared, before the 
Magistrate, asked for an adjournment, duly filed..a, written state- 
ment and ultimately led evidence in.his defence. „How, in those 
circumstances, it, could, eyer be contended , Or. pleaded that, no 
notice, under section 363 of the, Act, had been served. on the 
pwner, it is impossible to see, The affidavit i in support of the 
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petition. to this Court is affirmed by one Radha Kanta Banerjee 
who describes hifuself as an officer of the owner. It, is stated 
in paragraph 4 of the petition ‘that nó notice ‘under section 363 
of the Act was served upon the owner and ‘the person afirming 
the petition states that the fact is true to his knowledge. As I 
have already pointed out, both the notices under section 363 
“were im fact served and it could 'not be a fact that. no Service, ,of 
a notice under that ‘section had taken place. dn any event, it is 
impossible tò sée how anybody except the owner himself could 
ever affirm ‘truthfully that the fact that no notice under section 
363 was served upon him wag true to ‘his . knowledge. Surely 
Radha Kanta Banerjee’ had not been sitting’ constantly by the 


‘side of the owner during ‘all the 24 hours ‘of the day’ from the 
‘time’ the proceedings were “instituted up to the’ date that they 
‘came to än end. In answer to an , enquiry. fróm ` ‘us, ' Mr. Sinha, 


the learnéd “Advocate for the petitioner, stated that he had, in 


{+ 
' fact, ‘received his instructions from the owner himself, but the 


officer who had affirmed the' petition’ was present and' that 


'Mr.^Sinhà himself was responsible for the form in which the 


affiritiation had’ been" expressed. ‘All that I need’ ‘point. out is 
that ‘the result has been to 'make' Radha Kanta Banerjee swear 


‘a fálse affidavit and’ óne can only regret that Breater care is not 


bestowed on a draping affidavits which are to be sed i int ‘this Court. 

For the reasons I have diceday 'given, there is ho substance 
in the cómiplaint that no notice under section 363 of tlie Act 
was served upon the owner. "The position with regard to the 
occupiers is, however, different. 'T have alréady pointed out that 
on the 29th of August, 1950; 'cértain' occupiers appeared before 
the learned ‘Magistrate and joined with the ‘owner in praying 
for ‘an adjournment. ' The Corporation therefore had notice that 
some persons were ‘claiming to be occupiers. “In "paragraphs 4 
and g of the ownefs' petition to this’ Court’ as also in other 


‘paragraphs, ‘it ‘is clearly stated that portions of ‘the’ premises con- 


cerned re occupied by’ ‘tenants.’ The ‘whole of the: petition 
upon which the second ‘Rule ‘was’ "issued i is based on a claim’ made 
by seven persons that they have been in occtipation, of portions. of 
the premises concerned on: payment of rent since 1947. In spite 
of this’ clear notice: that certain persons are claiming to be occu- 
piers ‘of the premises in ‘question, the Corporation has not filed 
any affidavit in opposition, nok ‘has it ‘denied i in any, other way 
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is unfounded. : Broadly ‘stated, . the, ‘position is | that there isa. 


4443 2 


E ‘od uiu 


statement Dy th e petitioners i in, both th ie. Rules d that. there are, some , 


D 
cüpiers in portion ‘of, the premises and there is no denial. by 


ore eh soe 


e Co tion. 4 In those. circu stances it is. -impossible | not to. 


NP IN YE Tra bes Jo a eke Che? 


hold” tha i 
hold. the vm 6s ides the. owner, there are certain occupiers, who are. 


interest An, resist ing the proposed « demolition and, who are, en- 
un 2 us u ^ 
titled” to beh heard i in, their defence under | the provisions of section 


368, of the Act. : 


Dan nb darius cod usato i cs is gi 

- Itwas howéver contended! on: behalf: ofthe: Corporation that 
nouonecwas entitled: to! a! notice under ‘section’ 368 ‘of the: Act; 
merely: ‘because! hie’ was "in? physical’ “occtipation ' of" ‘the 
premises concerned; ‘if-his‘iame ‘was not entered ‘in! the 'Assess- 


ment "Register.:: R'efererce-iü support:of: that -céntention was” 


made.‘to section'144(3) ofthe! Act: which: lays down ‘that -no 


owner or occupier; whose namie is not'entéréd'in the Assessinent 
Book, shall be'entitled! to! ‘objéctithat a any bill ot notice or warraiit’ 


eté., has not’ Been^made ‘out ‘in -his:own! name. - The identical 
argument twas: advanced! in ‘the case’ of! Ashutash: Sarkar v. Cór- 
poration’ ‘of: Calcutta (1), ‘and it^-was repelléd-by’a’ Bench consti- 
tuted: oF two "Judges, one’ of whom had very special experience 
of matters relating to! tlie Corporation of? Calcutta. ` Apart from 


authority the'section in’ my: view'tis? pérfectly clear.’ It ni&ntions : 


the: word : “occupier” simpliciter! and” does not ‘speak of an 
occupier whose name has 'béen entered in the assessment book: 
Under the ‘definition ‘of: ' occupier " as' giver’ in‘ section 3(48) of 


the: Act ‘ occupier ' includes -any -pérson' for the time: ‘being pay- 


ing or liable-to ‘pay ‘to the'owner thé reit of" àiiy portion of the 
-renit' of the land’ or building: in respect of which the word’ is 
uséd.''It is’ not. necessary” to- quote the "rest of the definition. 
According: to ‘the’ pétitions"in: the” present cases, the occupiers’ 
concerned aie in’ occupation on payment: 'of- fent. They thüs 
come clearly within the“ définition; if'their case is true and it'is 
not possible to "hold? that they are iiót'éntitled to'be Heard for the 
reason that their names áre not borné on the ‘Assessment ‘Register. 


“Tt was next contended by the icarned Advocate c on behalf’ 


of Corporation that the occupier contemplated by section’ 968 of 
the Act was " the occupier of the structure to be so demolished ” 


lis 


and. . consequently, , the occupiers, in the present case could not 


() (345) 48 C.W.N: 170. 
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be entitled to a notice under the section. in view of the, fact that, 
the sirü trücturés to ‘be ‘demolished’ ‘were in some ‘cases à at teint, mere. 
staircases. " Now, it is; “perfectly trie’ that ifa Certain, building 
'próptsed to "bé deniolished, ` occupiers “of ‘another building are 
not erititled to” ‘notice ‘under section ` “363. What” I understood ” 
the leaimed' Advocate tb’ say was that in thé case of thé staircases ' 


"m 


at ‘least, it’ could-not be said that’ ‘anybody: was in ‘occupation. 
It'is ónly necessáry to” point dut that. the Offending $ strüctürés are, 
actotding ` to’ the' Corporation, six"in ümber and the third’ 
item in the list is” a three storied -building and verandah ‘with’ 
RT. roof, and. gangwayiat: first, floor level.” If, the whole of 
the, three-storied building was constructed without .sanction and 


in infringement, of ,the building rules and if. there are-occupiers: 


in the;premises, it is:reasonable to presume that they;:or some of 


them at least;-are occupiers of that building. ;-Besides,.it appears 
to,me, that, if the stairs of any building are, proposed, to:be. de- 


molished, it is, noti possible..to .say . that the: occupiers of- that. 


. building are not in. occupation of; the stairs-and; therefore they. 


are not, entitled to,be, heard under section ,863. of; the, Act. . It 
is in: the very, nature, of, things. impossible-that, anybody should. 
occupy, the stairs in» the-sense of: living on «them. . But. if- the 
stairs are in;a. building which, is; occupied, the.occupiers must. 


. necessarily use the; staircase for reaching their rooms ‘or for going . 


out, from them and, they,are obviously-in possession. or occupa-.: 
tion of the stairs in the, only form. of occupation. of which stairs 
are. susceptible.. I do not, therefore, ‘think that it, can rightly . 


i be:contended that, simply because the occupiers of a building are 


not squatting, on the staircase. all the time, they are to be re- 
garded as not. occupiers in respect of the staircase and’ are to be. 
held: not toibe entitled to. any notice. under section 363 of the 
Act, if the stairs are proposed to be demolished. Where an entire 
building.occupied by certain people.is sought to be demolished, 
there. can, be no question, that the occupiers are affected. "Where 
a:portion. is sought to be.pulled down the test must always be 
whether the. occupiers. are likely to be affected in the enjoyment 
of, the .portion of which they are in occupation. If they are 
likely to be affected, they are “Clearly enniled | to notice under 
sectiori 363 of the Act.’ : : , 


T 
DUIS IC. a TIT Q0 : 


BE músi add? “however, that premises ‘No.’ 45; Amherst Street, 
seer to Cover: a fairly large area “amounting to one * bigha, ten ` 


` 
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cottas, twelve chhataks and „three square feet of land. On the 
prérhises a a pear to stand. a number of rambling structures con- 
nected by garigways Or otherwise and it is not too ‘clear to us 


"which portion is in Occupation of the occupiers and whether they 


are ‘likely to be affected if for example, items 1 and 2 which are 
stairs or item 4 which comprises reinforced concrete posts and 
re-inforced, concrete framework in the fourth storey or any other 


item is demolished.’ This is a matter which will have to be | 


gone into by tlie learned Magistrate and one can only hope that 
adéquate assistance from both the Corporation. and, the owner 
and the occupiers will be forthcoming. 


It wd’ ‘thirdly contended by. thé learned. Advocate for the 
Corporatiofi that certain of the occupiers having, in fact, appear- 
ed, it could not rightly bé said that they had not been given an 
opportunity to adduce eviderice or to be heard in. their defence 
and that therefore” the non- service ‘of notice under section 363 of 
the ‘Act coiild not be made ; a ground for challenging the learned 
Magistrate's $ order. ‘Reference was made to the fact that, accord- 
ing to the learned ‘Magistrate's, noté recorded on the 29th of 
August ` 1950, some occupiers “appeared before him on that day. 
It is true that according’ to that note some occupiers appeared, 
but there is nothing to show who’ they were or if any of the 
present occupiers appeared on that date. Even if some of them 
appeared, others did not and there is no material on which 
one can possibly hold that those who did not appear were re- 
presented by those who did. It is therefore not possible to 
throw out the objection of the occupiers merely on the ground 
that, according to the learned Magistrate’s note some occupiers 
who have not been identified appeared before him on the 14th 
of November 1950. 


It was lastly contended by the learned Advocate for the 


- Corporation that a general notice to the occupiers had been 


given in the present case and that the service of that notice was 
sufficient compliance with section 363 of the Act. Reference 
was made to the decision in the case of Ashutosh Sarkar v. Gor- 
poration of Calcutta (1), to which I have already referred and 
it was contended that it was on the basis of the observations made 


(1) (1943) 48 C.W.N. 170. 
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- in that' decision that the decision’ ‘that. the Corporation, had, des. 


vised. the “form of a genéral notice "which had been used ` dn ihe 
 presetit case. ‘The’ service of such a notice, it was further con- 
tended War authorised | and justified" by section 5o4(c), of the 
Att. s E, ue 


^ NS *4d 


PESE pues Ve “Ao 


T have no, doubt’ in my mind that section pode) ‘of the Act. 
cannot be’ said’ to apply i in terms to. any notice to be given by the 
Magistraté. That section’ appears in Chapter | XXXVII of the , 
Act which ‘deals with’ procedure and | it is. perfectly , clear. from - : 
the terms of the section itself that it refers to notice which is 
required by the Act to be „given by the Corporation. For 
example, clause (a) refers to ‘the service ofa notice or a docu- . 
mént on one of several owners or occupiers ‘when “ it is not in the, 
opinion of the Corporation practicable to serve the document 
ori every of. them.” There are several other indications i in | differ 
ent parts of the section as “also i in sections preceding. and follow- 
ing. it from, which it is perfectly” clear that what the whole 
chaptér contemplates are notices’ to be given byt the Corporation. 
Their Lordships in ihe case of Ashutosh Sarkar. v. Corporation. i 
of Calcutta (1), did not say that a, notice under, section, 504(c) 


i could be: 'given for the purposes of section 363 of the Act and. 


were éáreful only to, ,Say- that some notice in, ‘the manner of a 
notice under that section could at least bé. ‘given. Assuming 
that in a case where the Corporation after making the best efforts 
in that behalf cannot discover who the occupiers are or every, 
individual occupiers are or where the serving officer fails. 
to effect service on each one of them, it may be per. 
missible to issue a general notice in the form of a 
notice under section 504(c) still before a notice can be issued. in 


` that form, it is clear that the methods laid dowh in clauses (a) 


and (b) of the section must first be exhausted. There is nothing 
to show in this case, and indeed it is not claimed, that any 
attempt. was müdé to serve the occupiers in the manner pres- 
cribed by eitlier clause (a). or clause (b) of section 504 and that. 
attempt failed. In no view of the section or of 'genetal principles 
could it be said that the Magistrate would be justified i in adopt. 
ing at once and even at the beginning the method prescribed. by. 
clause (c) of section 504. I may further point out that even if 


(1) (1948) 48 C.W.N. 170. 
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the form of a notice under section 1 5o4(9.« could be, said to have 
been properly adopted in the present case, the, notice itself was 
clearly insufficient for in the column for “ the unauthorised 


159 


CRIMINAL. 


1952 


— 


works complained of e all that was inserted was “erection of Kartick Chandra 


‘stair case, from ground floor to first, floor level on the north side 
ete" As I have already stated, the offending structures com- 


plained « of, are six in.number and at least four of them were pro- ` 


posed to, ‘be demolished. The general notice mentioned only 


Bose 
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Calcutta 





one of them. It is thus clear that even the notice were not to Chakravartt:, J 


be held defective for the reason that it was.a general notice. it 
tis bound to be held defective for the reason that on account of 
"the „limited, nature of its contents, it.could not serve as sufficient 
or adequate notice of the proposed, demolition against which the 
occupiers were ‘required to show cause. . The issue of the general 
notice, ‘such as was issued in the present case. cannot therefore 


be held’ to have been sufficient compliance with, section 363 of 
the Act. i 


n E M 


It is only fair to observe that section 363 seems to place the 
Corporation in an unenviable position, particularly in respect of 
large buildings or mansions which may be very populously ten- 
anted It appears to haye been contended in certain cases that 
the section did not really, intend a notice to be given, to an 
‘occupier who. was not the owner, because it spoke of giving an 
Opportunity to the owner and the occupier of being heard ‘ 
his defence." The argument was that if two persons, ut 
the owner and an occupier who was not the, owner, were con- 
templated, the section could not have used the word .' his’ but 
would have used the word ‘their.’ This argument appears to 
have been advanced in.the case of Gobindra Charan Maji v. The 
Corporation of Calcutta (1). but was not accepted, although the 
infelicitous language in which the section is expressed was com- 
mented on. I mav further point out that, grammatically, if 
two persons were ‘intended, the correct mode of expression would 
be not ne owner ,and occupier” but “the owner and the 
occupier.” “At the same time one cannot overlook the fact that 
in „the first part of the section where the owner alone is con- 
templated, the, section mentions him alone, for it is said hen 
there, the Corporation, may proceed .after giving " the owner ” 


i E (ggg) pa CN. 819. 2 ' " 
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Can opportunity of being heard. If the owner lione was. contem- 


plated’ even in ‘the secorid part ‘of the section which’ refers. to the 
magisterial proceedings, ` it is hot clear why the word ‘ occupier ' 

should have been added there. In' that state ot ihe language 
‘ih which the section ig expressed, I am not prepared to ‘depart 
from’ the -construction ‘already’ adopted in ‘several cases decided 
‘by this Court and would prefer’ to follow the setiled law that the 
section contémplatés both the owner and’ 'the occupier. How 
in a' case where hundreds of families ‘occupy . a mansion, 'and 
"where the name of' not one of them is borne on the assessment 
` book; ‘the Corporation i is to ascertain who the occupiers are it is 
not for us to say. It’ may be that thé Magistrate will be right in 
requiring thé owner to'state who the occupiers are. But obvious- 
‘ly, if the ‘owner omitted ‘to’ mention thé namé of any ‘occupier, 
the person so left'out would not be bound by the omission, and 
would ‘not lose his right to‘be heard in his defence, if he ‚could 
make out that he was in fact an occupier. This is a matter to^ 
which legislative attention may have to be directed. 


Pen 


E 


l ` 
So“ far as the present case’ is concerned, Mr. Sinha who 
appears ‘for’ the petitioners in both: the cases, that is to say for 
both tlie ownér ‘arid ‘the occupiers, assures us on behalf of both 
that ‘the’ only’ occüpiers of the preihises, ‘concerned : are the seven 
petitioners in Crifninal Revision Case No. 851 of 1981 namely 1. 

‘Narendra Nath’ Bóse' e: Aswini Kumar Das, 3. -Jatindra’ Nath 
Bose 4. ‘ Rampada Ghose, 5. Hirendrá Nath Bose 6. Bhaskar 
Roy and'7. Utpal Bose Mr. Sinha further informs us on behalf 
of both thé owner and” the occupiers abovenamed that there are 
no-sub-ieriants under the occupiers. This Statement having been 
made, on behalf of both the owner and’ the occupiers will be 
binding on all of them. led "uL eu bo eic 
" — We are further of opinion that it is unnecessaty in the 
present case that the learned' Magistrate should issue notices 
under ` section 363 ‘of Act at this stage. All that the section pro- 
vides is that the occupiers aré'entitled to an' opportunity of 
adducing. evidence and | ot being lieard in their ' ‘defence. . The 
occupiers ate before’ tis. ' They aré aware that a proceeding is 

pending before thé learüed ‘Magistrate and thus they have had 

notice of the proceeding. On their behalf Mr, Sinha very fairly 

agrees that jt ig unnecessary that formal and indjvidual notices 


n 
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should any longer. bx served: upon es ‘and ‘that they’ will be 
prepared, to enter appearance before..the learned. Magistrate’ on a 
date fixed by us. etie a ad 
'! - In the result we set-aside the order of.the-learned Magistrate 
dated the 29th of June 1951 and'send -the-case back ito-him to be 
re-heard in accordance with. the: directions: a below 'and in 
accordance with: law; the; directions being—. spo c5 06 
botnets TEE bind ter inge t ; 
a) -that, die. occupiers - -mentioned ^in: the body -o ot 'this 
qudament who are the petitioners in Criminal Revision Case 
"No:851- of: io ee enter. appearance: -on:or ‘beforé the 
- ig8thr of. February: ext; > 7e son sp Foe, gen tho 


SPA 


(b) that on their so ydus the learned Magistrate shall 
fix a date on or before which they- must .file their written 
statements if they desire to file any, and their list of wit- 
nesses; . MA 4 , ^-^ 

(c) that, thereafter the learned Magistrate will hear 
such’ evidence as the occupiers may wish to lead in their 
defence and hear arguments on their behalf; . 
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(d) that the owner having | been properly served and - 


having contested the: case ànd léd evidence wil not be 
entitled to lead any further evidence, but will be, heard in 


argument; ROME Lots 


(e) that. the Corporation will. be entitled to lead such 


further evidence as may be necessary to rebut the evidence 
adduced by the- occupiers, but shall, not pE entitled to lead 
any fresh evidence in rebuttal bf the evidence originally 
. adduced by |! the owner;, 


DM "n m E 


(fy that the occupiers will be entitled 'to ‘tross-examine. 
if they so desire; the witnesses who.gave.eyidence on behalf 
of the Corporation at the previous Mud Qa 


^ (g) that the ‘leaned Magistrate, will. dispose of the case 
in n accordance with law upon a consideration’ of the evidence 
already on record ae such further, eidem as may. be 
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CRIMINAL. - 'adduced by the occupiers, together with such evidence, if 
oo NV ~ any, as may be adduced by the Corporation in rebuttal ~of 
1953. — the latter. -~ `’ v& a a ed, 
— * E 

Kartick Chandra ` 
Bose The Rules are-àccordingly made absolute and the leárned 
Ys Magistrate :is directed to 're-hear the casé from the’ stage 


d of reached by:hinr at:the conclusion of the evidénce given at -the 
original hearing, and'.complete the hearing ‘after giving: the 
Chakravartti,-J. occupiers an opportunity of adducing evidence and being heard 
f in their defence’ in ‘accordance with the directions given above. 
z E 2.4 ERNEUT 

` Let the € be sent down with the least: exit delay 
so that it may reach the court below before the- 28th February 

next. 





$ D. N. Sinha, J. :—I agree.’ Tor y 
3 i P^ v4 Hu Poque iy 
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Before Sir banus Trevor Harris. Chief Justice 
p and Mr. Justice G. N Das. 


Cva. ' , GÓKUL,CHANDRA DEY, AND OTHERS. 

- 1952. n ' , GOPINATH DEY AND OTHERS.* `> |; 
- — t ` K ij er ee X eda e. rey n 
January, ar : D. t 


Original Side Rules, Chapter XIII —Onigmating summons. What questions 
could be dealt with. < 


Hindu Lá Shebait's righi——Trüst deed vesting the proprietary ngh in the 
trustees—Position of the Shebaits. , : 


7 . - , The jurisdiction, of this court to entertain proceeding by way of originat- 
ing summons is contained i Chapter Xn of the Rules of thè Original Side, 


T 


* Appeal from Onginal Decée No! 129° of nsns oe 


Vou:.89.] > 7 eZ ay, HIGH, COURT: Qs] 


‘The true import of - the rules 15: that the, Court. will consider, in, each case 
whether the questions asked or the reliefs’ sought ; are such as the Court can 
conveniently deal with on an i originating s summoiis. 


ve de fied 
, 


"Were the’ dispute’ "between the? ‘parties ‘could not’ ‘be disposed of merely 
by- ‘construction of à 'déed 'of- trust, ‘and the- Court would”have~to decide 
questions of: estoppel and adverse, s possession, porum by way of originat- 
ing summons, was not:the proper remedy. ; p. 


4 G tra 
Aie 2 Pon z MOP gak 3 MEC Su tiu d 78 i 
, Where,, under. deed of trust, the legal title to the property and the 
Tights and powers to management are vested in the trustees, and the Shebaits 
-have merely a right to receive à fixed sum for worship of the deities with 
liábilities to dccourit and even’ variation of the'scale of- experises for worship 
is 'subject/'to thé consent of the trustees, the rule enunciated''in- Manohar 
Mukheryi's! case (1), is difficult to apply to this kind: of Shebaiti and. the 
PERSP Ie in, v Tagere y. Tagore, (2), does, not apply. +, fau “a 


a linc 
et 


PETRI TE . " B 
f nu "t r material, facts. ‘will. appear, oi the judgment. 
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ig Hiralal , Chakravarty, and A. 6. ‘Sarkar for, the ‘Respondent 
Gopinath. 


CN HC um 


n Bane, and M N. „Banerjee for pne other oi 


> vou 


"The judgment, of the: Court Y was as follows: RM 


toon.» i 


„G. N, Das, J This appeal. arises out of an Sapien 
under ‘Chapter XIIÍ of the Rules of this ‘Court ‘(Original 389. 
x The PONES was Gopinath Dey describing duniseir as ‘one 
of the trustees and shebaits u ‘under the "Trost, created by, Srimati 
Chuni Moni ni Disk i 


DO» él Si watie es foe d o. P ode 


aat 


„The, trust (Was c created. ‘by. a deed” dated 18th 1 Sepiéinber, 101. 
By the deed the, said 'Chüni Moni Dasi conveyed certain’ 2, pro- 
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perties to: her three sons, Gour Mohan Dey, Satcowrie Dey and 
Tincowrie Dey às trustees. By tlie deed of "Trust, the.settlor 
Sreemati Chuni Moni Dasi after reciting that she had built a 
temple or Thakoorbatty and established and located therein 

deities Sree Sree Juggernath Jiu and Sree Sree Radha Gobinda ` 
Jiu as her own separate family deities, conveyed and transferred i 
unto the said Gour Mohan Dey, Satcowrie Dey and 'Tincowrie 
Dey, their heirs, executors, administrators and assigns certain 
properties which she described as her stridhone property, to have 
and to hold the same “ upon the following trusts, namely upon 
trust ‘for the said Thakoors Sree Sree Jagannath Jew and Sree Sree 
Radha. Gobinda Jew and upon trust to permit and suffer the 
shebait or shebaits for the.time being of the said Thakoors’ use 
any and employ the said’ house and temple lands and: premises 
and household, furniture, ornaments and effects respectively and 
the:rent issues and profits to be derived by letting out the said 
premises No. 6, Gobind Chandra Séü's Lané for the purposes óf 
the daily and „periodical worship and service of the said "Fhakoors 
Sree ‘Sree Tagannath: Jew and Srée Sree Radha Gobind Jéw and 
so that the portion of, the said premises No. 6/1, Gobinda 


` Chunder Sen's Lane; ‘that may be used for the location and 


worship of the said Thakoors may be used as a place of public 
worship accessible to all members of the Hindu community for 
the purposes of worshipping.” 


' "Thé'deed next provided that the trustees should discharge 
all revenue grants and other outgoings and provide for repairs, 
and directed the ‘ttustées “ to pay the residue of such interest or 
income, and rent issues and profits to or to permit the. same to 
be received by. the shebaits of the said Thakoors for the time 
being’ for the “purposes hereinafter mentioned." -And' it was 
further. agreed and déclared that" the said Sreemutty Chuni 
Moni Dasi doth hereby diréct that the said shebaits of the said 
Thakoors shall with and out of the balance of the said interest 
or income and rents issues and profits as ‘directed to be paid to 
them as aforesaid. provide for and perform the daily worship 
and othér periodical festivals including” the annual Ratha Jattra 
and Dole Jattra of the said Thakoors at the said temple and in 
accordance with the scale of expenditure fixed by the said Sree- 
mutty Chuni Moni Dasi which is hereunto annexed and marked 
A or any substituted and revised scale of expenses which may 
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hereafter be determined by the-said Sreemutty Chuni Moni Dasi 
by any, writing under her hand and attested by two witnesses 
and in connection with the said worship and festivals shall daily 
_at the said temple provide food. for.not less than five atithis or 
religious mendicants but- so that the number of such religious 
niendicants may from time'to time at the discretion of the sai 

shebaits be increased or deduced as s they shall think. fit Or ex- 


pedient.”, i 
I T n 6j. 


. The deed then laid down the succession to the shebait: right 
as follows? l Sa , . ; 


^ 


REET uud" soul 33 E $5 QUE TE sity, ES, FLU i 

4. A f And the said Sreemutty Chùni Moni Dasi doth hereby 
-:declare that ‘her. said three sons: the said: Gour Mohan Dey, 
. Satcowrie Dey and Tincowrie Dey shall during their life time 
jointly and after the death of any.of them his sons or other 
... nearest remoter male; descendants in the male line shall 
jointly with the survivors .or.survivor:of them and with 
..the sons or other nearest, remoter. male.descendants in the 
.  male:;line.of such of them as shall be. dead .and. after the 
... death of all-of them the sons or other néarest remoter male 
descendants in the male.line of.her said. three sons respec- 
. , tively for the time,being;sball be; and act as the. shebaits of 

the said family Thakoors."' - . paie € 


- The. deed then provided for the carrying on of the worship 
of the deities. The provision runs as follows:'., _ .- : 


“ She doth hereby appoint them such shebaits according- 

.. ly and doth-hereby direct and declare that the said daily and 
„other; worship..and_ festivals shall. be .performed by the 
shebaits jointly but that in case any difference of opinion 
with reference to àny matter connected with the performance 
of the said worship or festivals shall arise between any of 
the said shebaits then the worship and festivals of the said 
Thakoors shall be performed. alternately by the shebaits by 
turns or pallahs of one year each the first turn or pallah of 
worship going to and being by the said Gour Mohan Dey 
or his sons or other nearest remoter male descendants in 
the male line who shall be living at the time such difference 
among the shebaits shall take place and the next to the next 
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Civit. -'* eldest of the other sons of-the:said Sreemutty Chuni Moni 
: : Dasi hereinbefore named namely the said Satcowrie Dey and 
boi ‘+: Tincowrie Dey:or his sons or other nearest remoter pana 

Gokul Chandia -. descendants in ‘the male line ‘respectively-and so ‘on.’ 
Dey 5 The deed then stated that no shebait could transfer his pala 
n (turn of worship) tora descendant of the settlor who'd is not a male 

Gopinath .Dey D i ; 

descendant. Dus 
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“ And it is hereby declared and agreed that he said 

Gour Mohan Dey, Satcowrie Dey and Tincewrie Dey shall 

x ' subject nevertheless to the proviso for the appointment of 

the Official Trustee of Bengal as Trustee of this Indenture 

as hereinafter mentioned be the Trustees for thé time being 

'; of these presents-and: that on the death of any of them his 

' eldest son or eldest male descendant in the male line as the 

''' case may beand on the death of any such eldest son or other 

‘+. eldest-male descendant in the male line:being a Trustee his: 

'' eldest son'or other-eldest-male descendant in the male line 

and. so‘on from time to:time as it shall so' happen ‘shall 

- immediately upon such death be and become a Trustee of 

' these presents in place of such deceased ` trustee so that there 

. Shall:always be.not less than three trustees of these presents 

'*namely one. from ‘the’ aly of each’ ee the said "Ris 
"Trustees." l 


7 The deed then, provided. that the trust properties shall vest 
in the trustees ahd ‘the documents of title shall remain in the 
custody of the trustees. 

ıı- The deed also ‘stated st: fie Skeba may: ih the consent 
in "-wriüng 9r the trustees wary the several. items oF Papen eure 


dco Aat - * Tow f L * 
| IA s EAM ay 1 j AC 4 
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"The relationship , of the parties ‘to!this proceeding and the ` 
relevant dates are set out in the © pracological table below: — 


` 1 
Y = poit $E i Ap Se ta u EA 


DNE FN T MARIA .Dasi D. 9-9-1917 > 
{ 


i - ‘ A T 
—— deii T I 








: Gourmohan .- v >J Satcowrie'!.. | Tincowrie '' ; 
P, D, 9:19-1906~ ae 2 D. 21-1142. D, Bats i 
qo the hes O ae ee 


| | pru 
Kanai Krishna, Gopal. Ghaitin Nanda. |, Jiban  . Mrityunjoy Sarbeswar 
Born before : ` 





190: died: - 05000 Soos 4 ups NNUS 

Jany, rts ae 5o vB ee Spe EM gl sally ss T iri D 

"es M uper is Yes Se Or AEN met ide 
I. | bp 

Goloke., Preonath ^ ; Anath E E , 


^ . ' 
drm vx ; AI pis av on stb peg, . A^ t 








E l I. 
dai = Joyabroio Naderchand Gopinth D. Gopal ı D. 





"D. 8-1- 71928. -a Dr 24-2-1935 B. 198" agp. B. r1-2-1920. 

E i ' IS 1 i eld ít poen Pos 

e ers ee a Gr «uns a 
Nobin D.. , Ratan D " -.Mohan- esi VASE EET. a oo 


B. 14-5-1924. — B. 5-4-1926. B. 23-4-1928. 


* "Ihe application stated ‘that: the applicant Gopinath, the 
defendant No. 1 Jiban and the: defendant: No: 2 Goloke ‘have 


been acting as joint trustees since the death of Satcowrie- on 
21st November, 1942. 


_ Differences having arisen, amongst the trustees, an originat- 
ing. summons, was taken out by, Jiban and Goloke, giving tise to 


Suit .No,, 1393 of. 1940. 


ar 


cir S SAS art EASES Tx aed : f 
D "The suit was disposed of on-17-8-1947, the costs of all parties 
were directed to come out of the trust estate. 


ROM NE E A ME. a ] JE, cuu up EE, c eem 
., The application then, proceeded to state that the applicants 
i costs: have not been. paid’ and that the other two trustees are not. 
allowing the applicant. to. carry on, the, management of the trust 


estate. ! Ar ^ &- cun WES uu GRA uui 


ü 
ere ee a 


‘The application then recited: that Nemai; aa No.. 15 
filed 2 suits; 622 and 624. of, 1945 for partition of. the, estate of 
Satcowrie Dey; ‘that: the suits, were- decreed on consent of parties, 
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The decree provided inter alia: E 


“That instead of the Commissioners of Partition 
framing the scheme as directed by the aforesaid decree 
Messrs. R. K. Dey and D. C. Dutt, Solicitors are hereby 
appointed Special Referees on the same’ terms as their 
appointment as Commissioners of Partition to frame a 
scheme of the management of the said properties of the 
deity defendant and of the division of the turn of worship 
of the said Satcowrie Dey deceased of the deity defendant 
and also of the deities Radha Gobinda Jiu and Jagannath 
Jiu established by the late Sreemati Chuni Moni Dasi.” ` 


The application then stated that Sm. Chuni Moni Dasi had 
divided the turn of worship of the deities, and the turn of wor- 
ship of Satcowrie Dey commenced from 1st Baisakh 1356; that 
Sreemati Jayabati Debi acting as the guardian of Nemai Chand 
Dey who had meanwhile become a lunatic, made an application 
in the said Suit No. 623 and 624 of 1945 for a direction on the 
trustees to allow her perform the worship of the deities. 


The application ultimately came. up for hearing before.P. B. 
Mukharji J, who made the EUN order on December r, 
1949: 


“Without prejudice, the plaintiff to carry on sheba of 
the deity for the rest of the Bengali year under supervision 
of the trustees. If the plaintiff's right as shebait declared 
in subsequent proceedings this turn of worship will be taken 
into account in dividing the pala of Satcowrie’s heirs, coals 
out of the estate. Certified for counsel. x 


The application then stated that “ unless the rights of the 
heirs of Satcowrie Dey as to the worship of the deities Sree Radha 
Gobinda Jew and Jagannath Jew established by Sreemutty Chuni 
Moni Dasi are construed in conformity with'the provisions 
contained in the said deed of trust, the special Reference ap- 
pointed in the said suit cannot divide and puruaon the turn of 
worship of the said deities during the turn of pala’ of Satcowrie 
Dey under provisions contained in the Decree made in the said 
amalgamated Suit Nos. 622: and 624 of 1946," 
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"Or the afóresaid allegations tlie appliciüt ‘Gopinath Dey Ovi. 
pidyed that the following questions be determined by this Court 
and that the following directions Me Bivens M n 
Qr bon! ot im, pode ! ' l Gokul Chandra 
"(1) Upon the coristiicdon of the said Deed of Trust Dey 


whether some of the said three sons of the said Chuni Moni 
" C Dàsi who: were: not: born ai’ the time of execution’ ‘of the 
‘deed of trust are entitled to perforin thé sheva or worship of Das, J. 
the: deities on "Me death of' their Tespective fathers. 


H 
p n 


M 
el d 
Gopinath Dey 





| ts "Whether the anton of the cach of' the ‘sons ‘of 
"C the said Sreemutty ‘Chuni Moni Dasi are ‘entitled’ to perform 
Uode sheva along ‘with their uhclés i.c. sons of Sim. Chuni 
Moni’s sons in the turn of pala of such sons. 


(3) Whether the line of the Shébaiti tight as laid down 
in the said Deed of Tita is yag in law. 
ae SoN , ! TENE 


(4) Who are the present shebaits of Es deities? 


(5) Whether in view of the disagreement and difference 
which have arisen: between thé present’ trustees, the Official 
- Trustee’ should be appointed'the sole trustee of me trust 
created by Sreemutty Chuni Moni Dasi. 


' b6) Necessary directions thay be given to the trustees 
for: payment of all the costs awarded under order’ dated the 
r7th July; 1947 in Suit No. 1393 of 1946. 


(7) Such direction for the manágenient of the trust 
© estate 'mav be § giv en-as this Hon big Court = maint proper. 


"n Such xd and direction for costs or otherwise be 
‘given as this 'Hóil'ble Court may think fit ånd 'próper.” ' 

That by an order filed on February 3, 1950, this Court 
directéd ‘the service of” summons of thé défendants for a deter- 
“mination 'of the above questions. ' , 


An affidavit in opposition was filed by Gokul Chand Dey, 
Nabin Chand Dey, Mohanchand Dey and Ratanchand Dey. 


NP. 


Crvi, 





1952. 


— 
Gokul "Chandra 
Dey . 
v. 
Gopinath Dey 





Das, rE 


THE CALCUTTA LAW JOURNAL. [VoL. 89. 
ae affidavit i in opposition was filed by Srimati Jayabati 


Dasi.. 
1248] 


E E . 2 ` M "altas o M Bi ace Hs 
etg ` irat s a ^ ` EN 
po ov* t 


Another affidavit in O was led. bs Jiban Krishna 
Dey and Golokenath vu: e 


` 
Sd axo x gave Ms 80a tA S tap ciu 


"esie mx 093 eem i 


Ute T? 


- The. originating summons came up for, bearing.before Sarkar, 


D 


T By, his judgment, dated May 7,. 1951, the learned. Judge 


E answered the first, question in othe, negative, viz. that upon the 


construction of the deed of trust, the sons of the three sons of 
Sreemati, Chuni Moni Dasi who.were not born at,the time of the 
execution ‘of the deed of trust were not-entitled to perform the: 
slieya or worship. of the deities on, the death of their, respective 
father. PEU flies we ar* x E ve ^ esf 14 i 
,. The learned judge. answered; the second: question as 
follows: ' ; hop, Fe MENS a Cog 
“ The arraio of the sons of Chuni Moni Dasi may act 
as shebaits along with their father, brother and cousins 
under certain circumstances." 
` 1 Seguros! Woo isse adi 
The. Jearned Judge. was of opinion. that the third: question 
did not, arise; for no line of succession to the shebaits was created 
by the deed. See ee 6 ENDO 


i 
S 


Questions Nos. 4 and 5 were not pressed; the. learned Judge 
being of. opinion .that their decision depended on questions of 
fact which were not appropriate to be decided on me summons. 


,,, As regards question No. ‘6 the learned Judge directed that 
the. trustees :should pav.the costs directed to be paid _by order 
dated July 17, 1947 made in Suit No. 1393 of 1946. 

rane ae aah [x oe 

It does not dppear | that the learned Judge. ; answered . ques- 
tions (7) and (8). 
" Dal d poss tERS 

. The learned Judee held that the principle of the decision, i in 
Lewis v. Green (1), was not applicable and that the summons was 
aa issued. 


nat on ree , De zu i T D a ive r 


ii [1905] 2 Ch: 340.. nou t as Dos Ub e TRE 


ps 
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' 'Fhe:costs of the summons were directed to be paid | out of 
"the ‘trust estate. ° © " ; 
Defendants 11 to 14 have appealed: Mr. Sen, learned coun- 
sel for'the appellants has raiséd the following contentions :— 
nom 
(1) The originating summons was not maintainable i in 
ihe facts of this case.’ 
: $ i i ; eo nd 2 1$ 
qon (3) Upon à true construction of the deed" of trust, the 
^ provisions contained therein in so far'as it lays down the 
' devolution of the shebaiti tight is bad in law, and that all 
^" the heirs of^ Srimati Chuni Moni Dasi ‘would become the 
shebaits. '' 


($) That as the dispositions regarding the Shebaiti 
right áre'contàined in a'deed of trust vesting the properties 
in the trustees, the shebaits are'mére holders of office and the 
principle of Tagore v. Tagore (1), would not apply. 


(4) That the order for costs of the present proceedings 
is not According v to law. 
Mr. ined learned counsel appearing for defendant 
No. 15 has supported the appellants. 


Mr. Chakravarti learned Counsel for the defendant No. 3 
lias supported the view taken by the learned Judge. 


Mr. Sarkar learned Counsel for the plaintiff has supported 
the views of the trial judge and has advanced some additional 
grounds which will be discussed in the course of this judgment. 


The first question which requires consideration is whether 
the present application is maintainable. It was contended by 
Mr. Sen that the question of construction of the deed of trust was 
wholly unnecessary in the present case, because the parties are 
barred (1) by the decision in Suit Nos. 622 and 624 of 1945 from 
raising the question, and e by a plea of adverse possession. 


(1) - (872) L'R. IA. Supp. Vol. 47. 
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i ont Be, jurisdiction o of this., Court, to,entertain proceedings by 
way of originating summons is contained in Chapter. XIII o, pee 
Rules of this Court on Side). 

T The jaaterial portion “oF: rule L Chanter XU 3 runs, as 
follows: 

i 

"The executors or administrator of a i deceased, person, or any 
of them, and the trustees under any instrument, or any of them, 
may, take, out, as. (of course, an, originating summons for such 
relief of, the nature or kind following. as, may by, the, summons be 


specified, and the circumstances of the case.may. require: i is to 


11 


or trust, ‘of any of the following gestions io or ‘matters: DEDE 


(a) any question affecting the, rights or: interest of the 
_ Persons, claiming to, be, creditors, RUM heir, legal re- 
^, preséntative, or beneficiary; es coe 3 as 


rete age i "M to, ant 


0) to (d) omitted; 


ru 


ny t kae Aes vo 7 > x A ua na wy ee ý 
(e) directing the executors or administrators oy trustees 
to do or abstain from doing, any particular act in their 
character, as suçh executor, administrator or trustees: 

ET j : } 


(f) omitted; : 
(B) the determination of.any question arising in, the ad- 
ministration of the estate of trust. 


The, procedure. under the above rule is, akin to that i in Eng- 
land under C Order LV. R. 10 of the Rules :of the Supreme Court. 


In my opinion, the true import of the rule is that, the court 
will consider in each case, whether the questions asked or the 
reliefs sought are such, as the Court can, conveniently. deal. with 
on an- -originating , summons. . Rus eode 

Mi Sen, contended that i in the: facts of the present case, the 
procedure by way of an originating summons is inconvenient and 
inadequate because the answers giyen by, the learned Judge did 


` 
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IB 


in controversy. between them. It was pointed. out that: ia: plea of 
“estoppel , oni, the ground ,of ; compromise. entered ; into: prévious 
„proceedings, as also, a plea of, adverse. qoem ‘vould: ‘require a 
Pattie da Era tae S nre Hii e utba Uo da uo cu I beeps (or DEM 

. décision by, the, Court., It was, thereforé conterided. that if the 
Jatter, plea, which. cannot however, , be, decided :on, a: ‘petition 
by way of originating summons, are disposed of, in: favour of the 
appellants, ‘the Court would, not, be, called upon to. decide the 
question of construction of the deed of trust executed by Srimati 
Chuni Moni Dasi. It was accordingly urged that in the present 
case, the, parties : should pe T to aguit. . ose 


bom 


ET tee Tet no crt m Y oat 14 $3 aid Ed 
_ Reliance was, placed, on | rhe following übsetvaniols of War- 
nin J in Lewis Y- Green QA TIE ie soa t ; 


i > oo! # It (the ‘proceidite’ ‘underorder LIV A) is ‘only intended 
vvt ‘enable the Court to decide ’ questions’ ol cónstrüction 
^ where the decision of these questions, whichever way it 
. may go, will settle the litigation between the parties. It 
: ‘is Hot’ intendéd' ‘that questions of  córistruétion, which, if 
‘they 'áre- decided : in"oné way: only,’ will’ settle’ the “dispute 
‘between’ "those" parties, should’ come’ up fot décision on an 
originating’ summotis. It' would 'bé-most iücotivenient to 
‘¥esort to thé ordet'in a case where ici is quite uncertain’ ‘what 
^^ qday'be ‘the ‘ultimate decisish’ on thé: point of constrüction, 
| and: Where" if the decision i$ inne’ way “it involvés fürther 

` Hitigation:” RUE M T re d 


TIe ian ON mo df ed 


The above obsevations fully, support ‘the contention hisa 
by Mr. Sen. 


td 
an 


In‘ ati earlier case viz., In ře. Powers, Lindsell v. Phillips (2), 
the-creditór took out a summons for administration of the-estate 
of E.P." "The' répresentativés of E.P. dispüted the debt as having 
béen' barred; Bacon. V.C. dismissed the summons ofthe ground 
that the discretion vésted 'i the Court under Order fiV, R. 10 of 
the Rules of the Supreme Court should not be exercised in the 
case as it-involved á disputed debt. "The decision ‘was affirmed 
by the Court of Appeal; Cottori L.J. observed that'if the question’ 
dépénds on a question’of law, it ought to ‘be answered, otherwise 
if the question is one of fact. 


` 


. Sos eges, 
(1) [1905] 2 Ch. 40. (2), , (1885) 89, Ch; D.- 29. 
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Civi. "7 In the:present case, ‘the’ dispute between ‘the ‘parties 'cahnót 
v.  - be disposed. of merely -by à construction of ‘the deéd ‘of ‘trust. , 
Bs - Before -the rights: of ‘the: parties can be decided, ‘thé-Court' will 
GokubChandia have to decide at least two other questions, viz., a plea of estoppel 
Dey and' a plea ‘of adverse possession. These qüéstions are riot pute 
v 


‘questions of: law. Even we ápply'the principle enunciated by 
Cotton L:J., in the last case the procedúre by way-of an originat- 
Das, ]. ing summons is not the proper remedy. in the facts of the present 

à Case, e 0e tan a NE E E 


. Gopinath Dey 


d sed du s " 


UG qx; «pee Uo e og qe pa 


Mr. Sarkar, learned counsel for'the plaintiff respondetit, con- 
tended that the decision in Leivis v. Green (1), was not of uni- 
versal application and that'the mere fáct'that certain" questions 
ot fact might require a decision'is not conclusive of tlie mattér. 
Reference was made, to the following observations of. Astbury J., 
in the .case of Earl of "Harrowby .& Ors. y. Leicester Corpora-.- 


eir m ten fos ; B wot qe 7 i - 

_: “Tf the Court is asked to determine,.on à, summons 
E under order 54A, the true construction of a written instru- 
- , ment, the-fact that the parties may after a decision. on the 
‘question of construction, litigate further on;a question of 
fact with which .the summons is not concerned, is not a 
" „sufficient reason. for.the Court to refuse to determine such 
. question of construction under. rule 4 of that order. The. 

order ought to be interpréted in a liberal sense, and it is 

sufficient if it appears to the Court that its answers satisfy 

'the proceedings then at issue." ; V. s 


. The above observations do not really assist the respondents; 
Ihe questions of fact which require a determination in the pre- 
sent case, haye reference to the questions raised by the summons, 
and the answers on the construction of the deed of trust, do not 
satisfy the proceedings in issue between the parties. 

1 (n E y da : . * Ko og 
In the present case, the answers given by the learned Judge 
on the question of construction, have not disposed of the sum- 
mons and have left certain questions unanswered. Moreover, 

(1) [1905] 2 Ch. 340. 
(3 (1915) 114 L.T. 129. 
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in: the facts: of the: present case, ‘the pleas ‘in 'bar raised by the 
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opposite parties, if sustained might. render the question: of con- Civi. 

struction unnecessary. . u 5 cox ado 265 oub s. E "ud 
1952. 

» On the:above .groünds,'I. am» of ‘opinion® that thé^ Court Gokul Chandra 

should not havé adopted ‘the procedure by way of an'originating Dey 

summons, but ‘should -have relegated: the parties to a suit. The T 


first contention. of Mr.-Sen therefore. succeeds. ! The:.above find- 


ing is sufficient to dispose of the appeal, but for'the sake of Das, ) J. 


completeness I proceed to record my opinion on the other points 
raised by. the. appellants: : s Pde hte c. aca onus 

T ub Seu er fe accu UE OUR ES Us ATE e 9 UC 

" "u The. second point raised.by.the appellants relates to the ques- 
tion ,of the,validity or otherwise of ‘the: line-of devolution to th 
shebaiti.right.as provided in the deed: of trust. :.. ". y 


RC ne tee s 


D 


I have already, quoted the relevant: provisions of the deed of 
trust., According:to.the deed of trust, the shebaitship first goes to 
the. three ons, of the, settlor Srimati Chuni Moni Dasi:. - The deed 
then says that on. the death; of any.one of the-sons, his sons or 

other nearest remoter male: descendahts.in the:-male line would 
. come in place of the deceased son and become joint shebaits with 
the surviving son or'soni.. The deed: then.says that’ after the 
death 'of all.the sons,;the sons or other. nearest remoter male 
descendants in the. male liné of the threé sons of -the. settlor 
respectively..“ for the time: being ” shall be: shebaits. .. 

Qu LS, bie aO cdd, e P aon eae gi as . 

‘The question is whether the above: provisions lay down a 
line of succession to the shebaiti right or whether they constitute 
independent gifts to the sons or other nearest remoter male. 
descendants in the male line for their lives till the’ last ‘of the 
sons, of the settlor dies, with a gift. over absolutély.to the then 
nearest remoter, male descendants of the.sons respectively 
he, learned. Judge has accepted ‘the latter: view: 

A Pamo a ED i 

It is a fundamental rule of construction that the literal sense 
of the words ‘used. by theísettlor should be accepted: and. that in 
case of doubt, that interpretation: should be ‘accepted "which 
accords most with the expressed intention of the settlor appear- 


ing from the deed. WD Uk wee Pr aE a cia 


Gopinath Dey 
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- t In the.presentecase' the'apparent intention of- the settlor 
undoubtedly was.to exclude .cognatic: relations aria tọ OPPO 
nearest male descendant in the male line as 'shebaits,' "gssowe P 


, Let iis first of all. consider: the literal: meaning of the passage. 
Theleauned Judge was: of opinion that 'the words ‘for the tiine 
being’ meant j:at-a given: point-of ‘time * and'such time; accord- 
ing to. the learned Judge, swascthe deathof the ‘last surviving són 
of the settlor. ' ne ^ caspi Sete Gi 09 7005 i 

gas 1 pr oa S ou i ipa pos qi 
The olveisarion of Lord Westlury L.C. inthe case of Ellison 
v. Thomas (1), quoted by the learned Judge lay down that the 
expression. ‘ for. the-time being.’ may' refer either} to a: particular 
point:of time or several periods of time;.and: that’ the’ interpré- 
tation to be adopted in each case''depended' om the'context! It 
seems to me that in the relevant passage the words ‘for the time 
being,- should in-the:context be cónstrued':as ‘referring: ‘to. the 
different-periods. of time whenever a:quéstion‘of succession would 
arise. Even if the-passage was capable of different: ‘interpretations 
that interpretation which. would accord..with the general inten- 


tion ok the settlor. Aot. be: accepted) i sn cer aii he 


; ! 
tito cee cH M vege ie abe d 


To. 
wie thy 
et 


‘The E OE the:trial judge would result in an 
apparent incongruity: in.ithat' while- thé nearer ‘female relations 
and cognates: would-be éxcluded, the: remoter female ‘or cognatic 
heirs of the male. descendants who’ might take absolutély on the 
death of the last surviving son of the settlor, would come in as 
shebaits: : Such:a construction would run counter-to the plain 


1 
i 


intention ofthe. Vaud PT ghee ae ve ae arat o estu ct in en s 
DET TE aot Se Mine. geek ~~ NR 

. That the views - taken’ by me is the ‘true meaning of those 

Words. would -also‘gain support. from ‘the provision for palas in 

case of difference ‘of opinion’ amongst the'co-shebaits: ‘In such a 

contingency, the settlor clearly provided for division only 

amongst her nearest: remoter male descendants? as’ is‘ apparent 

from the use of the word “and so on.” i 

a e Ti d, ltd atoepope nos ta I docet m HL . M 

rp ifEhe.abóve discussion: smilies it. abundantly clear: that} the 

provisions regarding devolution of shebaiti: right laid down a line 


Rito tM gx €. Tey us bose NC i P (rs n 4 A 5 t Hobe 


(1). (1862) 1 De-G. J. and S. 18 (z6), ema d dee uh 
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^n 4 + 

of „succession . and. did ;not, constitute 'independént gifts. with a Crvir! 
gift over absolutely,:as. found ‘by the learned Judge! o ^. «€ cca 
USt uf sli i 1423 HT Tian ost ac ae ate NT teu d d eod s a ae 
y che, learned, Judge was, of. opinion. :that.the:.decision |in Gokul Chandra 
Madhavrao, Ganpatrao v. Balabhai Raghunath Agaskar (1), was Dey 

: 2 " 
Pia to the facts of the present case. In my opinion,:the Gopinath Dey 

ecision is clearly distinguishable. 

Mak sul ebah ety sus od deo, Hun gg td Das, J. 
- i, In; that case the.facts.were,as follows; | 0.') sr b? 
bb unu) Lite atte i ARE , EEE T SAe 


' The settlor had 4 children, Krishnabai, Pottabai, Raghu- 
nàth andKashibai. ,He,'conveyed ‘his property- to: trustees upon - 
trust;to pay the. income. to the settlor for-life.and after his death, 
upon ; certain; trust. "The material ‘portion .of.the deed, which 
concerns the share of Krishnabai:runs as follows:— -© ù (o! ^ 
(67 nie Andas to! one-quarter ofthe said rents, dividends and 
in .profits?upon.trust tolpay the same to my daughter Krislina- 
.. baj; wife of; Ganpatrao, Moroji:Zaoba, during‘ hen life for:her 
':1 Sole, and ;separate use. and- after .her» death. in: trust for the . 

male heirs of, the said Krishnabai share and share alike." « 


..LThe-settlor.died on;14-7-1894 and:'Krishnabai died in 1897 
leaving.6 sons, who weré all alive;at'the datejof the: settlement. 
The heirs of the settlor contended 'that.the.limitation in favour. 
of only the male heirs of Krishnabai were contrary to Hindu 
Law and., void, as a new. line of succession was laid.down after 
Krishnabai's death. .The. sons of Krishnabai; on: the other hand 
contended, that:.there was an. independent: gift'in ‘favour .of: 
persons, who answer the. description of .“‘ the :male.:heirs':of 
Krishnabai at the latter's, death", -v 2 Duden : 

ion qi gt ge] s nn i 

+, The,! trial judge ‘accepted the latter contention. Upon' 
appeal to.:the :Highi Court, the. décision. was 'reversed.. Upon ' 
further appeal to the Privy Council the judgment of the High 
Court- was revérsed and.that of«the. trialicourtirestoredi: > :! 

my eto ats d ed ‘gtk Aker yg Ca ee ee boat 4 

In repelling the contention that the words quoted‘ connote : 
a descendible quality of estate their Lordships observed ag 
follows: «5:59.34 110 4505 cte are uo MEE Se ed 


Sern Yara oe eyes TD ac ub fg A ory’ 
(0 (1937) LR. 55 Ts 14. to 


t , i : ` 
B (oi ot, ” CP erja 4 
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: "Theyare of opinion that ‘the estate thát' Krishanbai took was 
defined and limited ‘by: her life interest, and that it ‘was riot by 
descent from her but by virtue of a wholly independent gift that 
her male heirs! were 'beneficieries- under ‘the'!deed. These male 
heirs ‘being’ in. fact living at the date of the Buts no Buen 
arises. i0 so Ng i wd Dos : ] P US 


: vt . 
Yren ' i eee te ae ape 


In the present case, as I have already indicated, the words 
used indicate that a new liné of succession to each son; as regards 
the shebaiti right was intended ae! the settlor Srimati Carat Moni 
Dasi» ^  .- poy MIU - 

The.line of succession thus laid down’ contraveried thé rule 
of Hindu Law: of succession to property and'was void: | Tagore 

v Tagore (1), Manohar Mookherji v. Bhupendra’ Mukherji (2), 


` Ganesh Chandra .Dhür v. Lal: Behary Dhur (8): ed oC 


The-result is that there is'a failure of the liné of succession 
to thé shebaiti right after the déath of:the sons of the settlor, and 


as such, after ‘the death of the sons of the settlor, the shebaiti . 


right. would devolve on the heirs: of the settlor Srimati Chuni 
Moni Dasi. See Bhabatarini Debt v. Ashalata Debi (4). ` 


I proceed to'deal-with the third: contention'of Mr. Sen; this 
point does not appear to have been'raised' before the learned: 
Judge. It raises a question: of | aome importance. E 

é ate "n? BA TO ariani 

The aiaiai is that as the: endowed property was vested: 
in trustees who had full powers of management and the shebaits. 
had, no control: over: the endowed property and were merely 
entitled. to- receive cértain sums. of money for the performance 


of the worship of the deities with! a liability ‘to account to the: 


trustees for the sum so received, the principles -enunciated in 
Manohar , Mookherji’s case ^ (2) and approved, by the Privy 
Council in, Ganesh Chandra Dhur's case (3), have no application.’ 
In order to appreciate the: above contention, it is necessary 
to consider the ratio decidendi of Manohar Mukherji’s case (2) 
cited above ^: 6 *^ 5034 asio o) 
et T DNE E 4 ' ) A $ or i E Un - H 
- Q) (ios) L.R. I A. Supp. Vol. 47. (3) (1932) LL.R. 60 Calc. 453..'^ 
(3) (1936) L.R. 63 LA. 448. (4) (1943) L-R. 70 LA. 57. 


1 


Vor. 894 - (ezanin HIGH) COURT: 1 ii 


P 


$ é à z : 
veoh d oupruizues d orn a. veg or tute ema D at gon, 


^ IMukerji.J. opens; his discussion: of, the questions referred:ito 


the Full Bench by postulating that they depend upon the ques- 

tion whether shebaitship in Hindu Law is property of any kind 

to rwhichTagore v. Tagore (1), may.apply or: is merely an office 

to, which the founder:of an endowment ie nak to CEDE 

or nominate persons in, any order of succession.: slo +, 3, 
CU LANCE a ot Your Fy py rat . Bercy rie . 

After an ahate examination i of the texts, text books and 
judicial decisions, the learned Judge observed: > t 5 

Motus aenea li. e qa lu ca E 2 

" Shebaitship in its true legal conception involves two 

^, ideas. the ministrant of the-deity and. its, manager; it is not 

: a bare. office -but „an, office TORNER with certain rights 


attached to it.”,. DM TESCO ES " 


Thedearned ue then opines that,the position of'a shebait 
is, not similar: to,that of a trustee in s law and then says 
thate ts tan t 

" the shebait deals with the signets in his cad) or 


, ^ management as if-he bas some property, though not the‘ full , 


rights of property in it, the legal: prapory ‘vesting in the 

idol." 

' bnt Soup ara i Miley ' 

The earned Jais then refexs) to, the coded powers of. 
disposal enjoyed by a shebait and to- the fact that the right of 
suit is; not in the idol but in the'shebait and that it is the minority 
of. the shebait which, counts for the,ipurpose of.limitation and 
that the. idol has the right to ‘have the conduct of the worship 
and.his own custody placed in. the hands of the/rightful shebait. 

\ bee Ade > (8nd A 
: The Léanéd, juda then ODEN as follows: — 
e E 
“ Such being. the nature of the right of ao shebait in 

Hindw Law; ii is impossible to regard it ‘as anything else 

han „property within the Bug of the law" Lk 


The case of Ganesh Chandra Dhur ei merely orn of 
~ the above decision. ow 


(1) (2872) L.R.LA. Supp. Vol. 47. .. / ape Sees 
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Again in Bhabatarini’s case (2),:B. K. Mukherjee J., whose 


. opinion. was Bees by the i Council, thus ped Bun: 


Mons 


sel£^ e Ru. dieu eer eit 

Ies Ne WT ‘ ` ol og rf [fy si at 

" ,' “To me it seems eset both ihe: siemens of office and 

' property, of deities and ‘personal interest,’ are- mixed ‘up 

. and blended together in the conception of’ shebaitship one 
of the plements: cannot be decked from the other.” 


rae Pos A 3 i ^n vo * Na on REUS da 


In the above case Babiana ‘vy. ‘Ashalata: (2); ‘Sir George 


, Rankin delivering the e aninong of uie Poara said : — 


HE xp 1 Pony ue inte 


" Still; it‘must be remembered ‘that the shebait' must 
"completely represent the idol or endowment—the: deity, 
religious purpose, the debutter property.” i 


Mr. Chakeavasti referred us to Mulla’ s ‘Hindu -Law section 
414 which also emphasised that the shebait is the administrator 
of the BRODER sachon to the EEPE of which ud is the shebait: 

' It must also’ be' borne i in mind that the Engl conception 
c e estate iscunknown in'India.. © .j^" E 

In the facts of the present case, the shebaits have not even 
a'qualified right^to: the endowed' property.: ‘The legal title is 
in the trustees, and full powers of management or disposal ‘are all: 
vested in the ‘trustees. The shebaits have "(merely a right to: 
receive a fixed sum for carrying on-the worship of the deities with’: 
a‘liability to account; even:the scale of éxpenses for the: worship ' 
can only be varied-with the consent of the'trustees. In such a: 
case, it is difficult to apply the rule enunciated in Manohar 
Mookherji's case (3)'and: to- hold that the-principle in Tagoie-v. 
cdi (4), should be appa 


' The third contention of Mr. Şen, therefore, Succeeds, 


— 


Mr. Sarkar learned. ‘counsel for the plaintiff” ZA 


A ^. MIN adr ee E ad 

"63 9g) L.R. 63 LA: 448. ` ERE ty "y $E Eds var : 
(2) (1943) L.R. 7o LA. 57. pS! SR M. eret 
(3) (1982) LL.R. Go Calc. 452. ‘ 


(9 (1873) L.R. LA. Supp. Vol. 47, la emo at st oa as 
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urged, relying ;on, the.recital.in the’ deed, of trust, that the suc- Civit. 
cession to: shebaiti right should- be determined on the footing 
that the disputed property is stridhone property of Sm. Chuni Eu 
Moni Dasi. ‘This point of view was not put forward before the Gokul Chandra 
trial Judge It depends on evidence. , In my opinion such a Dey 
contention which depends on questions of fact cannot be raised E: 

: f x . Gopinath Dey 
at this stage. I shall now summarise the result. of. the :above 
findings on the view that the questions can be answered on this Das, J. 
summons. jp i i e 





Questions (1) and (2) cannot be answered categorically: As 
I.have.already found ‘upon the construction of the deed of trust 
after the death of the three sons of Srimati Chuni Moni Dasi, 
the heirs of Srimati Chuni Moni Dasi will succeed to the 
shebaiti right absolutely. 


In view of what I have already stated, question (3) must be 
answered in the negative. 

Questions (4) and (5) depend on questions of fact and can- 
not be answered on the present originating summons 


Question (6) has’ been correctly answered by the learned 

Judge. No point was made by the appellant so far as this is 
concerned. l ' 
Questions (7) and (8) cannot be answered and directions 
cannot be given. In fact no directions have been given by the 
trial Judge and neither of the parties made any such points 
before us. 


As regards costs of the summons, the learned Judge directed 
that they might be taxed as of a suit for a day's hearing and 
might be paid out of the estate. 


- Mr. Sen, learned counsel for the appellant, contested the 
propriety of the latter part of this direction. The whole object 
of the summons was to establish the personal right of the plain- 
tiff respondent. There is no reason why the trust estate should” 
be liable for the costs of the plaintiff respondent. In my opin- 
ion, the above order for costs should be set aside. 
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'* Tni 'the result the appeal succeeds. ' The plaintiff: respondent 
will: pay the costs of the defendant. -appellant tin, this Cóurt'and . 


MEL te ms 





in the court below ‘. Pees ee Mont 
; Sy epo Vor one ) Ves "NL guo! 
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The pours The respondents Nos. 4 and 12 will get their 


costs RES out ot the estate. 
v Be JE 


1 š : į i m i 
' The costs vi the lower court and in this Court will be taxed | 
asina suit and an appeal from. the's same. "^ Dolo | 
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Before Mr. Jüstice- A. K. Sarkar. 


^  . KANHAIYALAL JHANWAR 
vu . v. 
PANDIT SHIRALI & CO. Ap ruens. 


Pledge of company's Shares Company' s lien on it's vieni under it’s Article— 
> Section “1(1) {Indian Companies ae ie of priority—Notice of 
ifie Werder of lien. 
x ; Where ma scrips are “deposited by a sharcholder by way of pledge with 
x3 A "transfers "in respect thereof signed by him: and a witness but- otherwise 
completely blank, there is a good pledge and the RES has authority to 
fill up all the ‘blanks. 


n 


pia In re: ‘Bengal Silk Mills Ltd. (1) relied on. 


AT 


` Semble, iere may be a pledge of shares by déposit of die aie Tus 
r *only, without the deposit of any transfer in iéspect thereof. 


Where a company's Articles gave it a lien „on the shares held by a 


T --CiviL. 


2195377 


. 5 


^ MN 


-r 


February, 29. 


:. member in respect of his debts, "liabilities - -or “engagements with the com- - 


^ špan: NA g k e Ed Lr 


Held, that. the company had ünder. tiie Articles a lien on the shares held 
bj a member in respect of a debt due. from him under an agreement whereby 
he guaranteed due repayment to the.gompany of all the debts due by a third 
person to tħe company. ve 


— Halsbury' s * Laws of England, Hailsham Edn. Vol. V, Art. 256 at page - 


| 142 and Bradford Banking Co. Ltd.-v. Briggs Son & Co. Ltd. (s) relied - 


upon. 1 : 


1 = 


^ 


'Hanutmull Boid v. Khusiram Benarasilal (3) distinguished. 


d i A company, having such a Tien has priority over a pledge of the same 


"shares, unless, the debt in respect of which the lien is claimed was incurred 
` after the Ly wd had notice of the pledge. = z 


orgi Side Süit No. ss of 1949. 


Sa dem 


E - 0) [1943] LLE. 1 Cale. az. d . 
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Knowledge of a Director is not imputable to the c caer unless he 
acquired the knowledge in his capacity as Director. 


So, where a Director of the company pledged the share held by him in 
the company to another person and then incurred a debt to the company 
which had no notice of the pledge: 


Held, the company’s lien for the debt had priority over the’ pledge. 


Bowstead on Agency, roth Edn., Art. 110 at page 223 and In re: Union 
Sugar Mills Co. Ltd. (1) commented upon and distinguished. 


A comparr.does not waive ‘it’s lien merely because it has entered into an 
agreement with the debtor share-holdei whereby the latter undertakes to 
pledge the mares to the company. 


But lien would be waived if there was an actual pledge of the shares 
to the company. 


Halsbury's Laws of England, Hailsham Edn., Vol. VII, Art. 385 at page - 
204 relied. on. 


Rajib Nath Mukherjee v. The Chotonagpur Banking Association Ltd. 7 
(2) commented upon and ic ier 


Suit on a promissory note. for Rs. 37,500/- executed by De- 
fendant No. 1. Defendant No. 2 guaranteed the due payment of 
the promissory note and as security for the guarantee pledged to 
the Plaintiff certain shares. The Plaintiff claims the amount of 
the promissory note against the debtor and the guarantor and 
also the enforcement of the pledge by the guarantor. 


The other material facts will appear from the judgment. ` 
D. C. Sethia for the Plaintiff. a 
Gouri Mitter for the added Defendant No. 3. 


The judgment of the Court was as ollowiis 


- = Bo 


A. K, Sarkar, J.:—In this suit there are three defendaiits, 
but only one of them, namely, defendant No. 3, appeared to con: 
test the claim. The other two defendants filed their written’ 
statements but did not appear at the hearing. The substantial 





(1) [1933] A-LR. All. 607. Huet a AU sS 
(2) [1948] A.L.R. Pat. 443. 2 fore -> 


Vor. 89.] HIGH COURT. 

contest is whether the plaintiff or the defendant No. 3 is entitled 
to a prior charge over certain shares belonging to the defendant 
No. 3. 


The plaintiff alleges that on August 1, 1946, the defendant 
No. 1, Pandit Shirali & Co., executed a promissory note for 
Rs. 37.500/- payable to him on demand and the defendant No. 2, 
Hemmad, guaranteed the due payment of the promissory note 


185 


Civi. 
1952. 
Nera? 
Kanhaıyalal - 
g Jhanwar 
v 


Pandit Shirali 
. & Co.- 





-and as security for the guarantee, in or about November 1947, 4. K. Sarkar, J. 


pledged to the plaintiff certain shares held by him in the Orient 
Movietone Corporation Ltd., which is the defendant No. 3 in 
this suit. The plaintiff claims. the amount of the promissory 
note against the debtor and the guarantor and also the enforce- 
ment of the pledge by the guarantor. He has proved the pro- 
missory note and the guarantee and is therefore entitled to the 
money decree claimed against Pandit Shirali & Co. and Hemmad. 


The difficulty arises with regard to the other part of the 
plaintiffs claim, namely, the enforcement of the pledge. This 
claim is opposed by the defendant No. 3, the Orient Movietone 
Corporation Ltd. I will call this defendant, the defendant com- 
pany. It says that it has a prior charge over the shares. This 
question of priority was the principal point argued in this case. 


The defendant company also denied that the plaintiff bad 
any pledge. As I have said, the plaintiff proved the pledge and 
produced the share scrips and transfers. These transfers are, 
however, completely blank except for the signature of Hemmad 
and of a witness who attested Hemmad’s signatures thereon. It 
does not seem to me that this condition of the transfers makes 
the pledge invalid and I did not understand learned counsel 
for the defendant company to contend seriously that it was so. 
It is well settled that the person to whom share scrips and trans- 
fers in blank as to the name of the transferee and the date of 
the transfer are given, has the authority of the transferor to fill 
up these blanks. See In re: Bengal Silk Mills Co., Ltd. 
(ay. This authority is presumed: from the fact that the trans- 
feror did intend by what he had done, to transfer the shares to 
the transferee or to such person as the transferee wanted, and 
as the transfer-would not be complete in law unless these blanks 


a) [i942] LL.R. 1 Cale. 122. 
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were filled up, the transferee.must be deemed to have been 
authorised by the transferor.to fill up the blanks. If such is the 
principle, then the transferee must be deemed to have been 
authorised to fill up all blanks necessary to make the transfer 
effective in law. Further, to my mind, even if the transfers 
were held invalid that would not affect the question.. The de- 
posit of the share scrips themselves would be sufficient, to create 
a pledge thereon. The transfers, if in order, would have trans- 


. ferred the title in the shares to the plaintiff, but a transfer of 


title is not necessary to create a pledge, simple delivery of 
possession being enough. It must, therefore, be held that.the 
plaintiff became a pledgee of the shares in or about November, 


The defendant company then says that, even if the shares 
had been pledged to the plaintiff in November 1947, it held a ^ 
prior charge thereon. It’s-case is that, under an agreement : 
between it and Pandit Shirali & Co., it had advanced laree sums 
of moneys to the latter in connection with the’ exploitation of 
certain cinematographic -films. It is stated that in February . 
1949 a sum of Rs. 61,095-13-9 was due to the defendant company: 
from Pandit Shirali & Co. under this agreement. It is further ^ 
stated that, upon the defendant company pressing for payment 
of this sum, Hemmad interceded and guaranteed repayment -of 


'the moneys. According to the defendant company, upon such 


guarantee and upon Hemmad pledging with the defendant com- 
pany the shares mentioned above, it gave Pandit Shirali & Co. 
a year's time to pay. These. facts, excepting the actual pledge, 
were established in evidence. It will be remembered that the share - 


: scrips were lying with the plaintiff and had not admittedly been 


delivered to the defendant company. The verbal evidence and - 
the minutes of the director's meeting of the defendant company 
show that there was onlv an agreement by Hemmad to pledge 


.the shares, but no actual pledge. Such agreement, to my mind, ^ 


is of no avail. It does not result in an actual pledge as the scrips 
were not delivered in terms of the agreement. There is’ no 
evidence of any agreement creating a charge on the shares with- 
out a pledge. The result is that the defendant company cannot 
establish that in February, 1949, it acquired any right to the 
shares which would have been binding on the plaintiff. It is 
also clear that, even if it had acquired any rights then, : such 


Vor. 89.] Eo ada '- . HIGH COURT. 


rights, must on the facts proved, have been of a kind which would 
have ranked in priority after the pledge in the plaintiff's favour 
because the plaintiff's rights accrued earlier and no equity has 


been established entitling the defendant company to supersede : 


the plaintiff. 


The defendant company then contends that it has, in any 
event, a lien on the shares under article 39 of its articles of 
association. That article is in these terms: 

“The Company shall have a first and ‘paramount lien 
upon all the shares registered in the name of each member 
(whether solely or jointly with others) and upon the pro- 
ceeds of sale thereof for his. debts, liabilities, and engage- 
ments, solely or jointly with any other person to or with the 
Company, whether the period for the payment, fulfilment, or 
discharge thereof shall have actually arrived or not and. no 
equitable interest in any share shall be created except upon 

' the footing and condition that clause 16 hereof is to have 
full effect. And such lien shall extend to all dividends from 
time to time declared in respect of such shares. Unless 
otherwise agreed the registration of a transfer of shares shall 
operate as a waiver of the PEE lien, if any, on such 

^ shares.” 

On behalf of the plaintiff it is said that, the debts, engage- 
ments and liabilities mentioned in article 39 were those arising 
out of the company relationship and did not include those arising 
out of an independent transaction e.g. the guarantee in the 
present case. The binding force of an article arises from section 
21(1) of the Companies Act. That section states: 


“The memorandum and articles shall, when registered, 
bind the company and the members thereof to the same 
extent as if they respectively had been signed by each mem- 

= ber and contained a covenant on the part of each member, 
his heirs and legal representatives, to observe all the pro- 
visions of the memorandum and of the articles, subject to 
the provisions of this Act." 


.In Hanutmal Boid v. Khusiram Benarsilal (1), Das, J. had 
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to consider how far an article of a company, providing in very 

wide terms for reference to arbitration of disputes between the 

members inter se, constituted an arbitration agreement between 

them on which an application for stay under the Arbitration Act 
could be based. He there held: j í 

“The contractual force given to the articles by section 

21(1) is, by judicial decisions, limited to matters arising out 

of the company relationship of the members as members. 

The statutory result does not extend beyond that and does 

not convert the articles into a contract or covenant in re- 

ference to tights entirely outside the company relationship 

and does not affect or regulate the rights arising out of 

a commercial contract with which other members have no 


. concern." - 


I am asked to apply this decision and hold that the statute 
does not give a contractual force to article 39 so as to include 
within it the debt due to the defendant company from Hemmad 
on the guarantee, on the ground that that is a commercial tran- 
saction outside the company relationship. 


The judicial decisions on which Das J. based his view are 
decisions of English courts on the corresponding section of the 
English Companies Act which is in the same terms as the section 
in the Indian statute. The extent of the contractual force 
given to the articles by the statute has always been and still is 
a question which cannot be regarded as fully settled. This is 
recognised in those judicial decisions. themselves. One of the 
authorities, which Das “J. called to his ‘aid, is a passage in 
Halsbury’s Laws of England (1932 Edition), Vol. V. article 256 
at page 142. ‘That passage, as the case before Das J., is concerned 
with the binding force of the articles as a contract between the 
members inter se. I am concerned with the binding force of the 
articles as between a member and the company. This position 
is considered in article 255 at page 140 of the volume in 
Halsbury’s Laws of England already referred. It is there v | 


stated: 


“The articles constitute a contract between the com- 
pany and a member in respect of his rights and liabilities 
Q) [1949] LE-R. 1 Calc. 199. 
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Ei 


as à shareholder, and the company may sue a member and Civi. 
- a member may sue a company to enforce and restrain ICT 
* breaches of the regulation; contained in the article dealing me 
+: with such matters.” Kanhaiyalal 
Jhanwar 


It would not be wrong to presume from the reasoning em- y: 
g P ning € Pandıt Shirali 


ployed by Das, J. tbat he would have expressed his agreement & Co. 
with this statement of the law, if he had to consider a case A. K. Sarkar, J. 
between the company and a member. The question is, what 

are'" rights and liabilities as a shareholder"? Can it be said 

that the debt of Hemmad on the guarantee is as a shareholder? 

I think, it can. In Bradford Banking Company Ltd. v. Briggs 

Son & Co., Ltd. (1), a similar decision was arrived at. That is 

one of the cases on which the statement of law read from Hals- 

bury is based. One Easby held some shares in Briggs Son & 

Co. Ltd. 'The articles of Briggs Son & Co. Ltd., contained a 
provision, being article 103, similar to article 39 in the defendant 
company's articles before me. Briggs Son & Co. Ltd., carried 

on business as coal proprietor while Easby was a coal merchant. 

Easby purchased coal from Briggs Son & Co. Ltd., and became 

indebted to it for the price of coal purchased. It was held by 

the House of Lords that Briggs Son & Co. Ltd., had a lien on 

Easby’s shares for the amount due to it from Easby. Lord 

' Blackburn in his speech dn the position in these words at 


PP. 33-34: 


“John Faint Eds a coal merchant, became a pro- 
prietor of a number of shares in the respondent company, 
and obtained certificates for them. This property in the 
shares was, by virtue of the 16th section of the Act already 
quoted, I think, bound to the company as much as if he had 
(at the time he became holder of these shares) executed 
a covenant to the company in the same terms as article 103, 
but I do not think it was bound any further. 


John Faint Easby filed a petition for liquidation on 
the 31st of December 1883, being then indebted to the^com- 
pany. He had been a customer of the respondent company, 
and owed them a considerable sum at that date. He still 
continued the registered holder of the shares, and, if there 


(1) (1886) 12 A.C. 29. 
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CIV, had been no more in the case, it is not now at léast disputed 
non that the respondent company would have had a first lien on 
1952- th ha » TN T 
aga € snares. LP 

Kanhaiyalal Tay 
Jhanwar It is impossible to find any distinction between thë. debt ^ 
eue irali that Easby owed to Briggs Son & Co. Ltd., and the debt that, in? ~~ 
$& Co. the case before me, Hemmad owes to the defendant company." 


I, therefore, come to the conclusion that the defendant company 2 
A. K. Sarkar, J. has, by virtue of Article 39;.a lien on Hemmad's shares for the 
debt due to it from him on the guarantee. 





I have already said that the shares were pledged to the plain 
tiff in or about November 1947 and Hemmad's guarantee to the 
defendant company was in February 1949. Fhe question then 
arises, who has the priority, the defendant company under its 

lien or the plaintiff under its pledge? On this point Bradford ` 
d Banking Co. Ltd. v. Briggs Son & Co. Lid. (1), is again an 
authority. There Easby had pledged the shares with the Brad- 
= ford Banking Co. Ltd. as security for the balance due and to 
become due on his current account with the banking company. 
The Banking company had given notice of the pledge to Briggs 
Son & Co. Ltd. who replied that Easby was indebted to them and 
under their articles, they had a first and paramount lien on 
the shares. A question arose as to who had the priority and it 
was held that Briggs Son & Co. Ltd. had priority in respect of 
the money that had become due to it before the Bradford Bank- . 
ing Co. Ltd. had given notice of the pledge but not in respect of 
the moneys that became due to it subsequent to the notice. It 
was ‘held that the service of the notice decided the question of 
priority. Lord Blackburn put the matter thus at p. 36: — d 
X “ The first mortgagee is entitled to act on the supposi- 
tion that the pledgor who was the owner of the whole pro- 
perty when he executed the first mortgage continued so, and 
that there has been no such second mortgage or pledge until 
he has notice of something to shew him that there has beer 
“such a second mortgage, but as soon as he is aware that the 
property on which he is entitled to rely has ceased so far to 
belong to the debtor, he cannot make a new advance in. - 


(1) (1886) 12 A.C. 19. 
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, priority to that of which he has notice. .As Lord Campbell Civie. 


.U 7~*says, ‘the hardship upon the bankers from this view of the VET 


- ere at once vanishes, when we consider that the security a 
_--' Of the first mortgage is not impaired without notice of a Kanhaiyalal 
z5- second’ ”, , - Jhanwar 
MC v. 

i Pandit Shirali 


The position then, applying the same principle here, is that, & Co. 
the security created by the lieri in favour of the defendant com- 
pany is not impaired till it had notice of another security created 4- K. Sarkar, J. 
on the same shares. Now, the security created by the lien, it has 





to be remembered, is in respect of moneys due in presenti or to 


become due in future. This is what article 39 provides. In the 
present case it does not appear that any notice was given by the 
plaintiff to the defendant company of the pledge in his favour. 
It follows that the lien in favour of the defendant company was 
never impaired and covered all monies due by Hemmad under 
the guarantee, whether they became so due, before or after the 
pledge to the plaintiff. 


It was then said that notice of the pledge had been given to 
one of the directors of the defendant company. No such notice 
was, however, pleaded and.no issue was raised as to whether any 
such notice had been given. And naturally, no evidence was 
led on the question. It is, therefore, not open to the plaintiff to 
rely on any notice. Furthermore, I do not think that the de- 
fendant company had in fact any notice of the pledge to the 
plaintiff. It is said that Hemmad himself was a director of the 
the defendant company and as he knew of the pledge, having 
himself made it, the defendant company must also be deemed to 
have known of it, for a director is an agent of the company and 
and notice to an agent is notice to the principal. It is said that 
it was so held in In re: Union Sugar Mills Co. Ltd. (1). In 
` that case it appeared that one Debi Dutt was a director of the 
company and -held under its articles “all powers exercisable by 
the directors ” in the management of the company's affairs. The 
company had under its articles a lien on the shares held by 


Debi Dutt. But Debi Dutt pledged the shares with another 


person to secure advances received by him from that person. 
The question arose, whether the lien or the pledge had the 


(1) [1933] A.L.R. All. 607. 
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priority. It was held, following Rainford v. James Keith & 
Blackwan & Co. Ltd. (1), that notice to the directors even in 
their personal capacity was notice to the company. It was also 
held that as the director was the agent of the company notice 
to him was notice to the company and the only exception was 
where the agent was acting in fraud of the principal With 
regard to the last proposition, I think, it states the law too 
broadly “ The correct proposition may be gathered from 
Bowstead on Agency (10th Ed.) Article 110, page 222 and it is 
that knowledge acquired by an agent otherwise than inu tbe 
course of his employment on the principal's behalf, is not im- 
puted to thé principal. In pledging the shares to the plaintiff, 
Hemmad was not obviously acting as the director of the defend- 
ant company and his knowledge of the pledge was, therefore. not 
the knowledge of the defendant company. Now coming to 
Rainford v. James Co. Ltd. (1), on which also the Allahabad 
case is based, it appears that the rules of a company -provided 
that no transfer of shares would be effected without the pro- 
duction of the scrips. Notwithstanding this, ‘however, the 
directors allowed a transfer of certain shares to be registered 
without the scrips being produced, relying on a statement of 
the transferor that the shares were lying with a friend but not 
as security. Under the terms of the arrangement relating to, the 
registration of the transfer, the price of the shares was paid bv 
the transferee, not to the transferor but to the company in re- 
duction of the transferor's liability to it. The arrangement had 
in reality been made for the benefit of the company. ‘The shares 
had, however, been actually pledged by the transferor to another 
person, who thereafter produced the scrips and the transfer deed 
signed by the pledgor and asked the company to register a trans- 
fer in his favour. The company refused. The pledgee then 
brought an action claiming relief for the wrongful registration 
of the transfer by the company and was held entitled to recover 
the price of the shares from the company. It was said that the 
transferor's statement that the shares were lying with another 
person put the company on enquiry about the right of that 
person in the shares and the company was affected with notice 
that that person might have a charge on the shares. Further- 
more, it appeared that the directors of the company, who were 


Q) [1905] 2 Ch. 147. 
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in charge of making the arrangement allowing the ‘registration 
Of the transfer in favour of the first transferee and the appro- 
priation of the price paid by him towards the company's dues 
from the transferor, had in fact notice of the pledge. As the 
notice was received by the directors while acting as directors that 
is to say, in the course of their employment under the company, 
the company, it was held, must be deemed to have notice of the 


pledge. The matter was put in this way by Stirling L.J. at 
p. 161: - ! 


“Where the company in which the shares are held sees 
fit to deal with the shares for its own benefit, then that com- 
pany is liable to be affected with notice of the interest of a 
third party, and is affected with such notice if it is brought 


home to the agents who managed the transaction on its 
behalf." 


On these grounds the company was made to refund the 
price of the shares appropriated by it, to the pledgee. This case, 
therefore, turned on the fact that those who made the bargain 
on behalf of the company, had notice of the plaintiff’s rights. 
When, in making the bargain, they acted as agents of the com- 
pany and had notice of the plaintiff's rights, the notice must, of 
course, be imputed to the company. 


The facts in the present case are different. The agreement 
of guarantee by Hemmad was made on behalf of the company 
by its directors other than Hemmad. Such directors had no 
knowledge of the pledge by Hemmad and Hemmad's knowledge 


of the pledge cannot be imputed ‘to the defendant company, for. 


such knowledge was not received by Hemmad as agent of the 
' company. In making the pledge he was in fact acting for him- 
self and not for the company. The Allahabad case may be 
justified by reason of the special provision in the articles of the 
company there concerned making Debi Dutt, in substance, the 
sole director of the company. In the case before me there is no 
such provision. I am unable, therefore, to agree that In re: 
Union Indian Sugar Mills Co., Lid. (1) covers the present case. 


** 1 It. was then said that the defendant company had waived 
G) [933] ALR. ‘All. 607. 
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its lien because it entered into the agreement for pledge with 
Hemmad in February 1949. Rajib Nath Mukherjee v. The 
Chota Nagpur Banking Association Ltd., (1), was cited as an 
authority for this contention.- There, the defendant bank had an 
article substantially the same as article 39 before me. The Bank 
brought a suit against one of its shàreholders for a debt due to 
it and obtained a money decree and in execution thereof the 
shares of the debtor were put to sale expressly stating that they 
would be sold free of incumbrance and itself purchased the same. 
The bank then realised that such a purchase would be bad, as it 
would result in reduction of its share capital without an order 
in that behalf from the court under Section 55(1) of the Com- 
panies Áct. It thereupon allowed the shares to stand in the 
debtor's name and subsequently purported to sell them in the 
exercise of its lien under the articles, to some of its directors. 
The debtor's heirs having sued to set aside the sale, the suit was 
allowed. One of the grounds of the decision was that the bank's 
conduct in the previous suit amounted to a waiver of the lien 
upon which it could not afterwards rely. The learned Judges 
based their decision on a passage in Halsbury's Laws of England 
(Hailsham Edition) article 738, page 584 and two cases cited in 
support-of that passage. "The passage states that a lien is waived 
or destroyed where a party claims to retain goods on grounds 
different from those on which he rests his claim for lien and 
makes no mention of the lien. This statement of the law is 
clearly meant to apply to possessory liens and not to a non- 
possessory lien created by contract giving rise to an equitable 
charge, as was the case before the learned Judges of tlie Patna 
High Court and as is the case before me. I am unable, there- 
fore, to hold that that case decides the question in the case in 
hand. : : 

There is no doubt, however, that a contractual lien may also 
be waived. The question is, was there such a waiver in the 
present case. The law as to waiver of a contractual right may 
now be set out from Halsbury's Laws of England. (Hailsham Ed.) 
Vol. VIII, article 385 page 304: — 

“A contract may be discharged, either wholly or in 
part, before there has been any breach of it, by a waiver of 
the right to insist upon its performance. Waiver is based 
on fresh contract or estoppel. Where, for instance, one 
party consents at the request of the other to extend the 
(1) [1948] A.I.R. Pat. 443. 2 
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time for performance or to accept performance in a different Crvm. 
mode from that contracted for . . . . . . if the new NE: 
arrangement is in fact carried out, the obligation of the other ee 
party under the contract is discharged to the extent to which ^ Kanhaiyalal 
the promisee has waived his rights." Jhanwar 


It is true that if a person having a contractual lien creating |. |" 
Pandit Shirali 


an equitable charge in his favour accepts a pledge of the goods & Co. 
over which he has tbe lien, the lien disappears by waiver, for 
the pledge is a higher security than the equitable charge and the 4. K. Sarkar, J. 
acceptance of it implies an intention to give up the lower 
security. As is stated in the passage just read from Halsbury, 
in order to have this effect the pledge must have been created, 
or to put it in the language of that passage, " the new arrange- 
ment must infact be carried out." Now, in the present case 
there was only an agreement to pledge which had never been 
-carried out. The pledge had never in fact been made in terms 
of the agreement to make it. It cannot be said that a mere 
agreement to take a pledge amounts to a waiver of the existing 
lien. There is in such a case no executed contract giving up 
the lien nor any conduct creating an'estoppel against the exercise 
of the rights under the lien. In the Patna case there may have š 
been waiver because an order for-sale had actually been made 
expressly providing that the sale would be withoùt any in- 
cumbrance. I am, therefore, unable to hold that, in the case in 
hand, the defendant company had waived its lien. 

There will, in.the result, be a decree for Rs. 43,000/- with 
interest on judgment and costs against the defendants Nos. 1 & 2. 
Such costs are certified for two counsel. 

There will be a declaration that the plaintiff is a pledgee of 
the shares mentioned in the plaint but such pledge will rank in 
priority after the lien thereon in favour of defendant No. 3. 
The plaintiff will pay the costs of this suit of defendant No. 3. 

There will be an order that the shares may be sold by the 
Official Receiver of this Court and out of the sale proceeds the 
defendant No. 3 will be paid the sum of Rs. 42,435/0/11. After 
payment of this sum to defendant No. g if there is any balance 
left that will be paid to the plaintiff in pro-tanto satisfaction of . 
the decree made in his favour against defendants Nos. 1 and 2. 

K. K. Dutt & Co.: Solicitors for the Plaintiff. 

S. C. Chaudhury: Solicitor for the Defendants 1 and 2. 

P. Banerjee & Co.: Solicitors for the Added Defendant 
No. 3. 
| ^— SERC Suit decreed. 
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CIVIL REVISION. 


Before Mr. Justice P. B. Chakravartti 
and Mr. Justice P. N. Moohkerjee. 


GIRISH CHANDRA MAJHI 
v. 


GIRISH CHANDRA MAITY.* 


West Bengal Bargadars’ Act—Section 5(1) (a}—Owners desire to cultivate— 
* Desire '—Requisites to prove—Meaning of—Remedy of Bargadar 
against arbitrary resumption. 


Constitution of India—Article 227—Power of superintendence over tribunals 
set up under special Acts. 


The word ‘ desire’ in section 5(1) (a) is not qualified in any way so as 
to restrict its natural meaning by addition of some conditions express or 
implied. It is particularly significant that in the West Bengal Bargadars’ 
Act, passed in the year 1950, the Legislature has used the word ' desire ' 
and that without any qualification in striking contrast with the language 


- which it has used in successive Rent Acts. In the absence of any qualifi- 


cation of any kind to restrict its natural meaning, there is no room for 
importing any consideration of bonafides or requirement in deciding a ques- 
tion under section 5(1) (a) of the Act. i 


Against arbitrary resumption of possession by the owner, the section 
provides for protection to the Bargadar only at a subsequent stage. At 
the stage of the application the desire of the owner is enough under the 
Act. 


Where a tribunal has been set up under a special Act, it is the duty of 
the High Court to see, in the exercise of its power of superintendence, that 
such tribunals act within the limits of the Statute creating it and applies 
correctly and properly the law it is authorized to administer. Applying a 
provision in the Statute by adding a supplementary provision is an error 
which should be corrected in the exercise of such superintendence. 


Application by the Petitioner who made application to 
recover from the Opposite Party some land held by the latter as 
a Bargadar under him under the West Bengal Bargadars’ Act. 


"ue 


The material facts will appear from the judgment. 


* Civil Revision Case No. 1259 of 1951. - - © 
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Apurba Charan Mukherjee and Samarendra Nath Banerjee 
for the Petitioner. 


No one for the Opposite Party. 
The judgment of the Court was as follows— 


P. B. Ghakravartti, J.:—This Rule is directed against two 
orders under the West Bengal Bargadars’ Act, one by a Con- 
ciliation Board passed under section 7(1) (c) of the Act and 
another by the Appellate officer, confirming the Boards order. 
By the said orders the Board and the Appellate Officer have 
rejected an application of the petitioner to recover froin the 
opposite party some land held by the latter as a Bargadar under 
him. l 





The opposite party holds three plots of land under the 
petitioner as a Bargadar and we are informed that the barga 
settlement was taken about three or four years: ago. Towards 
the middle of 1950, when the provisions of the West Bengal 
Bargadars’ Ordinance had not become generally known, the 
petitioner intimated to the opposite party his intention. to ter- 
minate the barga settlement and to take over the possession of 
the land. Thereupon on the 17th of June, 1950, by which date 
the West Bengal Bargadars' Act had been passed and had come 
into force, the Opposite Party made an application to the 
Sutahata Bhag Chasi Conciliation Board under section 7(1) (c) 
of the Act on the ground that the petitioner was trying to enter 
upon the land without obtaining the permission of the Board. 
That application came to be heard by the Board in due course 
after notice had been served on the petitioner and was-disposed 
of by an order passed on the gth of July, 1950. The Board 
held that the petitioner was trying to take over possession of tbe 
land without obtaining the permission of the Board, which was 
illegal and, in that view, made an order that he would not be 
allowed “to terminate the cultivation by the bargadar." This 
order was in accordance with the provisions of the proyiso to 
section 5(1) of the Act which is to the following effect: — 


"Provided that the cultivation of such land by a 
bargadar shall not be terminated on any of the above 
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Civil. grounds except under the order of a Board.” 
xt The next step taken by the petitioner was that on the 38th 
_, Girish Chandra of January, 1951, he did what he had, on the former occasion, 
“Osa, Maji -omitted to do, that is, he filed an ap»lication before the Board 
» Y in which he set out his desire to cultivate the land by bimself 


Girish Chandra 


Maity. or by members of his family or by servants or by labourers “and: 


$ asked for an order, permitting him to terminate the cultivation 
<- Chakravartti, J. -of the land by the opposite party. That application was dis- 
E . posed of by the Board on the 11th of March 1951, when it was 
rejected. The finding of the Board was that the intention of 
the petitioner in asking for restoration of the land was ' Vindic- 
tive.’ The reasons given in support of the finding were that 
` the petitioner owned considerable tracts of land, all of which 
he was unable to cultivate by himself and portions of which he 
had let out to other bargadars and, further, that the real reason 
why the petitioner had made the particular application appeared 
to the Board tó be that the opposite party had incurred the 
petitioner's displeasure by resisting his attempt to take over 
possession of the land on the previous occasion. 





From the order of the Board the petitioner: took an appeal 
to the Appellate Officer. The Appellate Officer found that the 
petitioner had “no bonafide desire to cultivate his land ” and 
supported his conclusion by Eee to the finding.of the Board 
which, in his opinion, was “conclusive.” He referred further 


to an admission said to have been made before him by the peti- -- 


tioner that he had "given'a part of his land in Bhag to one” 

Kali Bagh.” That, observed the Appellate Officer was not indi- 

cative of any genuine desire on the part of the petitioner to 

a: cultivate his own land and he concluded that the petitioner had 
D no such “ bonafide desire." 


It is against the two aforesaid orders that the present Rule 
is directed.- 


Before I deal with the grounds upon which the authorities . 
` below have rejected the petitioner's application, it is necessary to 
-point out the explanation given by the petitioner before this 
Gont of the admission alleged to have been made by him before 
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the Appellate Officer. The explanation is that the Appellate 


Officer has put into his mouth something which he never said: 


„and could not have said at all. It is stated in paragraph 7 of 
the petition that Kali Bagh, instead of being a bargadar under 
the petitioner, is really his labourer and he has been residing in 
his house for over 15 years and the petitioner is getting the few 
plots of land he has in his khas cultivation cultivated with the 
aid of Kali Bagh. It is stated further in the petition that all 
the lands owned by the petitioner had originally been let out in 
barga settlement to different persons for reasons then existing 
znd it was only recently that he had been able to get back about 
3 bighas of land which is the only land that he has in his khas 
possession and which he is cultivating himself. The three plots 
which he wants to get back from the opposite party are situated 
in the same village as those three bighas and that, it is stated, 
was the chief reason which made the petitioner try to recover 
possession of those plots, since, if cultivated by himself, together 
with the three bighas already in his possession, they might pro- 
vide him with sufficient food crops for the sustenance of himself 
and the members of his family. These statements have not been 
controverted on behalf of the Opposite Party. 


It will appear from what I have stated about the orders 
passed by the Board and the Appellate Officer that both of them 
have proceeded on the view that they were entitled to dismiss the 
petitioner’s application if they found that the real reason why 
he wanted the lands back was not that he needed them, but 
some other reason such as a desire to avenge the rebuff he had 
suffered on the previous occasion. It is to be pointed out that 
neither of them has found that the petitioner is not in a position 
to cultivate the three plots by himself or by his labourers or that 
he does not intend to do so, but they have considered it sufficient 
to find that the professed desire of the petitioner to cultivate 
the lands by himself or by labourers is not a bonafide desire, 
since his real object is to “harass” the Opposite Party by de- 
priving him of the lands. Having regard to that view taken by 
the Board and the Appellate Officer, it is necessary to examine 
the provisions of the’ Act a little closely. 


The relevant provisions are sections 5(1) and 7. Section 5(1) 
so far as is material, runs thus: 
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“The owner of any land cultivated by a bargadar shall 
be entitled to terminate the cultivation of such land by the 
bargadar on one or more of the following grounds namely— 


(a) that the owner desires to cultivate the land by him- 
self or by members of his family or by servants or by 
labourers." i 


The rest of the section is not material, but the proviso to 
the section lays down that no barga settlement shall be termin- 
ated on any of the grounds mentioned in the section except under 
an order of a Board. Section 7(1) provides that disputes between 
an owner and his bargadar with regard to certain specified 
matters shall be decided by a Board and among the matters speci- 
fied is termination of cultivation by the bargadar. Sub-section 
(2) of section 7 enjoins that in deciding any dispute referred to: 
in sub-section (1) the Board shall observe, among others the 
provisions of section 5. 


It will be noticed that the sole requirement under section 
5(1) (a) is that the owner should: desire to cultivate the land by 
himself or by the classes of persons mentioned in the Section. 
The word " desire " is not qualified in any way so to restrict its 
natural meaning by the addition of some condition, expressed or 
implied. The only facts which the section contemplates, in order 


- that its operation may be attracted, are (1) that there should be 


some lands; (2) that such lands should be held by a bargadar | 
under a barga settlement from the owner and (3) that the owner 


should desire to cultivate the lands himself, -either. - 


personally or:through some other agency such as members 
of his family or labourers. If these three facts and conditions 
are present, the right of the owner to terminate the cultivation 
of the lands by the bargadar is established at once by the express 
terms of the Section and there-is no room for importing into it 
any further qualification of ‘any kind. Resumption of property * 
let out to tenants has also been dealt with by the same Legislature 
in a succession of Rent Acts, but the language of section 5(1) (a) 
of the present Act is in striking contrast with the language of 
the Rent Acts which is not without significance. Thus for 
example, section 11(1) of the Calcutta Rent Act of 1930, which 
forbids decrees for recovery of possession.against tenants so long 
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as they pay rents to the full extent allowable by the Act, contains . Crm. 

a number of exceptions in the proviso thereto, one of which is TON 
that the premises "are bonafide required by the landlord " for aue 
one or.other of the purposes specifically mentioned in the section. Girish Chand1a 
That language was repeated in clause (f) of the proviso to section Majhi 
11(1) of the Rent Control Act of 1948, where the expression used 
is again “ bonafide required." There has been a slight variation 
in,clàuse (h) of the proviso to section 12(1)-of the Act of 1950 
which seals with the same subject-matter but there also the Chahravartti, J. 
language is ' “ reasonably required." It will thus be noticed that 

so far as recovery of possession of tenanted premises is concerned, 

it has-never been considered sufficient under the successive Rent 

‘Acts that the landlord should only desire to. have the premises 

back or even that he should require them, but it has been further 

insisted that the requirement must be a bonafide requirement for 

‘the purposes recognised by the Acts. A requirement without any - 
pressing need, such as; for example, for more comfortable or 

luxurious. living, would not apparently be a bonafide require- 


v. 
Girish Chandra 
Maity. 





. . ment as contemplated by the Rent Acts. The true import of 


_ the expression “ bonafide required " was explained in a decision 
_ of this Court as long ago as in 1922 when Buckland J. observed 
in the case of Rekhab Chand v. J. R. D'Cruz (1), as follows: — 


* [ do not think it, is enough that a plaintiff, in order 
.to defeat-a plea under the Calcutta Rent Act should merely 
say that he desires the prémises bonafide for his own occupa- 
tion. The word in the Act is not “desire” but “ require.” 
This, in my opinion, involves something more than a mere 
wish and it involves an element of need, to some extent at E 
. least." 


It will be noticed that, in the passage quoted above, Buck- 
land, J. chose the word “ desire” in order to contrast it with the 
word “require” which be had to construe and he held that 
Under the Kent Act of 1920, where the expression used was 

" require- " and not “desire,” it was not enough that the land- 
lord should have a mere wish. It is particularly significant that 
in the West Bengal Bargadars Act, passed in the year 1950, the 
. Legislature. should have used the very word “ desire," and that 
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without any qualification, in striking contrast with the language 
which it has used in successive Rent Acts and that it should have 
adopted an expression, the lesser meaning of which had been 
judicially explained as long ago as in.1923. The Legislature 
must be presumed to have known what “bonafide” required 


meant and how much less was meant by "desires" and if in 


1950 it still preferred to use the word “ desires” without any 
qualification and refrained from using thé words “bonafide 
requires " or even “bonafide desires,” it must be understood to 
have done so deliberately and to have made provision for only 
what Mr. Justice Buckland had said in 1922 to be the effect of 
an unqualified use of the word “desire.” It appears to us that 
in view of the natural meaning of the word “ desires" and the 
absence of any qualification of any kind to restrict its natural 
meaning as also the difference between that expression and the 
expression “ bonafide required " which had been used in a series 
of Rent Acts but has not been used in the Barga Act, there is 
no room for importing any considerations of “ bonafides” or 
requirement in the decision of a question under section 5(1) (a) 
of the latter Act. It is true that if the owner can get back the’ 
land settled with a bargadar upon his merely wishing for it, not 
much of protection appears to have been provided for the 
bargadar under tbe Act, although it was undoubtedly enacted 
for his benefit. But that, in fact, appears to be the position 
and it is clear that the Legislature has dealt more softly with 
owners of cultivable lands than it has with owners of lettable 
houses. There is, however, sub-section 2 of section 5 which 
provides that if after the owner has terminated the cultivation 
of any land by a bargadar under sub-section (1) (a), he is found 
not to cultivate it by himself within a certain time or to have 
let it out to other bargadars within a certain period, the bargadar, 
who has been dispossessed by the owner, will be entitled to be 
restored to the cultivation of the land by him. That section 
appears to us to provide the only protection that the bargadar 
has under the Act against an arbitrary resumption of possession 
"by the owner. That protection, however, can act only as a 
deterrent against disingeneous applications and the benefit of it 
can come to the bargadar only at a subsequent stage when the 
land which he was made to yield up, is restored to him. At the 
stage of the application, the desire of the owner is enough under 
the Act. It must, of course be a desire to cultivate the land 


- 
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personally and not any other desire but if the requisite desire 
be present, the motive which causes or inspires it, or the fact 
that the owner does not need the lands and can do without 
bringing them under personal cultivation, is immaterial. All 
that can be looked for is whether a desire to cultivate the lands 
exists in fact or is a pretence. More the section does not pro- 
vide for, and more cannot be read into it by the authorities 
charged with the duty of administering the Act. 
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The present Rule was issued under Article 227 of the 
Constitution of India. One of the objects of providing the 
general power of superintendence that has been conferred upon 
this Court by the Article is to enable this Court to see that all 
the Courts and tribunals in the Province keep within the bounds 
of their authority and perform their duties in accordance with 
law. Where a tribunal has been set up under a Special Act, 
it is the duty of this Court to see, in the exercise of its power 
of superintendence, that such tribunal acts within the limits 
of the Statute creating it, and applies correctly and properly the 
laws it is authorised to administer. It appears to us that in the 
present case both the Board and the Appellate officer were apply- 
ing and administering, not section 5(1) (a) of the West Bengal 
Bargadars Act, 1950, but that section with certain supplementary 
provisions added to it by themselves. Such an error we are en- 
titled to correct in exercise of our powers under Article 227 of 
the Constitution of India and we must do so in the present 
case. 


On the merits too, I confess I do not at all understand the 
decisions of the Conciliation Board and the Appellate Officer. 
The petitioner wanted his lands back from his bargadar and told 
him that he was to give them up. The bargadar demurred and 
went to the Board and the Board told the Petitioner that he 
could not resume the lands without obtaining an order from the 
Board. Thereupon the petitioner applied to the Board for the 
necessary order. In other words, he did what the Board told 
him he ought to do, if he wanted to take the lands back. He 
did not ask for anything more from or against the bargadar than 
he had done when he had spoken to him directly How in 
these facts, the Board discovered vindictiveness on the part of the 
Petitioner or the Appellate Officer discovered lack of bonafides 
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‘ 


‘or a desire to harass the bargadar it is not easy to see. Finding: 


of this character cannot possibly be allowed to stand. and re 
gulate the rights of the. parties. 


In the result the Rule is made absolute, the orders of Board 
and the Appellate Officer complained of are set aside and it is 
directed that the Board do allow the application of the peti- 
tioner, dated the 28th of January 1951. for termination. of the 
barga cultivation of the lands, held under him in barga by the 
Opposite party, and do authorise him to resume possession 
thereof. PM 


As there is no appearance on behalf of the opposite party, 1 
make no order as to costs. l 


P, N. Mookerjee, J.:—I agree, 
S.D.G, Â Rule made absolute. 


: CRIMINAL REVISION. 


Before Mr. Justice P. B. Chahrauartti ` 
and Mr. Justice D. N. Sinha. 


NITYANANDA ROY 
v. : 
RASHBEHARI ROY.* 


Indian. Evidence Act—Section 63(2); 65(4), 66—Secondary evidence—Carbon 
copy of a signature, if such evidence—Comparison of a Signature in a 
Carbon copy original whereof was not by pencil, sf can be 1elied on. 
The Carbon copy of a signature may be a Piece of secondary evidence 

within the meaning of section 63(2) of the Indian Evidence Act, being a copy 
made by a mechanical process which ensures its correctness but simply 
because it 1s secondary evidence of a proper form, it does not follow that the 
prosecution was entitled to adduce it in evidence all at once as it is essential 
that procedure laid down in section 66 of the Act should be strictly complied 
with otherwise right to give secondary evidence does not arise unless excepted 
by the exceptions. 


Copies made on carbon paper should not be generally relied upon for 
purposes of comparison. 


^ Criminal Revision Case No. 940 of 1951. 
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Application by the Accused. 
The facts will appear from the EER 


Bandas Bhatia for the Petitioner. 


None for the State. 


The judgment of the Court was as follows: — 





P. B. Chakravartti, J.:— "The petitioner has been con- 
victed of two offences under section 406 of the Indian Penal 
Code under two separate counts. The acts charged against him 
are that he committed criminal breach of trust in respect of 
3 tolas and 5 annas of gold on the sth February, 1951, and that 
similarly he committed the same offence in respect of a further 
quantity of 26 tolas and 9 annas of gold on the 2nd of March, 
1951. The learned Magistrate has accepted the prosecution case 
and sentenced the petitioner to regorous imprisonment for 4 
months and g months respectively the sentences to run con- 
currently. 


The proceedings were commenced on the complaint of one 
Rashbehari Roy who alleged that he was a goldsmith. carrying 
on business at Cuttack and that he used to get the articles of bis 
trade manufactured by workmen in Calcutta of whom the peti- 
tioner was one. The petitioner is also related to the complain- 

“ant, being his nephew. The complainant’s case further was that 
he had entrusted 29 tolas 14 annas and 3 pies of gold on the 2nd 
of March, 1951 and that the ornaments manufactured with that 
gold were due to be delivered in about a fortnight's time. When 
however the complainant demanded delivery of the orna 
he was put off from time to time and ultimately on the pe 
March 1951. the petitioner denied having received any gold from 
the complainant at any time at all. This story was slightly 


varied in the course of the evidence when the petitioners statéd ' 


that 29 bharies 14 annas and 3 pies of gold had not been entrust- 
ed all at the same time but that out of the total quantity 3 tolas 
and 5 annas had been entrusted on an earlier occasion, namely 
on the 5th February, 1951. 


In support of his case the petitioner relied upon a receipt 
alleged to have been granted by the petitioner at the time the 


205 


CRIMINAL, 


1952. 


——— 


Nityananda Roy 


v. 
Rashbebari Roy. 


February, 19. 


206 


CRIMINAL. * 
1952. 
~ 
Nityananda Roy 
Tow 
Rashbehari Roy. 


Chakravartti, J. 


THE CALCUTTA LAW JOURNAL. [Vor. 8g. 


gold had been delivered to him. There was some oral evidence 
as well, particularly, of a brother-in-law of the complainant who ü 
carries on the profession of a Dentist. The learned Magistrate 
relied principally upon the receipt which is Exhibit I in the case 
and which was alleged by the prosecution to bear the signature 
of the petitioner. 


It was contended on behalf of the petitioner that the learned 
Magistrate had erred in law in relying upon Exhibit 1 at all, 
inasmuch as it was not admissible in evidence. In oxder to 
appreciate thís argument of the petitioner, it is necessary to re- 
member that Exhibit 1 is merely a carbon copy of the original 
receipt which is said to have been written out by the complain- 
ant himself but signed by the petitioner. It was contended that 
on the prosecution's own case, Exhibit 1 was a copy and it could 
not be admitted in evidence unless the rules regarding the user 
of the secondary evidence were strictly complied with. In our 
opinion this contention is well founded. 

As I have already stated, what was sought to be proved out 
of Exhibit 1 was the signature which the petitioner was alleged 
to have affixed to it. It is, however, not the original signature 
but a copy appearing on a carbon copy. This carbon copy of 
the signature may be a piece of secondary evidence within the 
meaning of section 63(2) of the Indian Evidence Act, being a 
copy made by a mechanical process which ensures its correctness, 
but simply because it is secondary evidence of a proper form, it 
does not follow that the prosecution was entitled to adduce it in 
evidence all at once. According to the prosecution, the original 
was in the possession of the petitioner and the case, therefore 
came under section 65(a) of the Indian Evidence Act which 
speaks of documents in the possession of the party against whom i 
they are sought to be used. But in order that secondary evidence 
of such documents may be given, it is essential that the procedure 
laid down in section 66 of the Act should be strictly complied 
with. The procedure there prescribed is that the party desiring 
to make use of secondary evidence must, in the first instance, 
serve a notice upon the party in whose possession the original 
may be, requiring him to produce the original and it is only 
when such notice is not complied with that the right to give 
secondary evidence arises. There are certain exceptions to the 
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rule laid down in section 66, but it is perfectly clear that none — CRIMINAL 
of them applies to the present case. It is equally clear from 





: . 1952 
„the records that no notice of any kind was ever served on the our : 
petitioner. In those circumstances, it follows that the carbon Nityananda Roy 
copy of the signature, appearing on Exhibit 1, never became Y 


~ admissible in law and in so far as the learned Magistrate's con- Raghbenari Roy: 


clusion is based upon Exhibit 1, it is plainly erroneous. 





Chakiavartti, J. 


\ It appears to me further that even if the question be re- 
garded as a pure question of fact, the learned Magistrate clearly . 
zmisdirécted himself in arriving at the conclusion that he did. 
..- The complainant came to the court with the somewhat strange 
story that he entrusted to the petitioner a quantity of gold of 
the value of about Rs. 3,000/- and took care to obtain a receipt 
from him, but that at the same time, he allowed the petitioner. . 
who was the grantor of the receipt, to keep the original with 
him and was himself content to receive only a copy. The mani- 
festly unusual character of a transaction of that kind was com- 
- mented on by the defence, but the learned Magistrate paid no 
attention whatever to it. He simply referred to the contention 
advanced on behalf of the accused that the case put forward by - 
the complainant bore patent marks of artificiality but beyond 
making reference to the contention, he did not consider it 
necessary to deal with it. It was also contended before the 
learned Magistrate that if the signature appearing on Exhibit 1 
was to be foisted upon the petitioner, it could be done only if a 
proper comparison of that signature with the admitted signature 
of the petitioner was possible. No such comparison, however 
was possible in the present case inasmuch as the disputed 
signature was only a carbon copy. It was argued that no 
opinion about pen pressure or pen stroke or alignment could 
properly.be formed upon a carbon copy. The learned Magis- 
trate dealing with that argument, simply observed that he did 
not know if there was any authority for.that proposition. If 
he did not know, he might have referred to some authoritative 
work like Osborne or Brewester and if he did so, he would bave 
found that carbon copies, particularly copies made on carbon 
paper ordinarily used in this country, could not generally be 
relied upon for purposes of comparison; because the impression 
~ made upon such carbon paper was generally irregular and 
blotched. Further the deposits on the carbon paper were 
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generally wiped off when the paper was folded with the result 
. that all traces of the distinctive characteristics of the writings 
` on it became blurred." A further point which, it seems to us, 
escaped the notice of the learned Magistrate is that, according 
to the complainant the petitioner signed his name on the original 
of Exhibit 1 with a fountain pen. That again, is a feature of 
the prosecution case which appears to me to be somewhat strange- 
It is but ordinary experience that if any body wants a particular 
document to be duplicated or triplicated with the aid of carbon 
paper, he writes the original with a pencil in order that a 
nécessary amount of pressure may be put upon tbe original. It 
is hardly that anybody ever will be found writing the original 
with a fountain pen if the intention is that some copies will 
have to be made. The learned Magistrate again did not examine 
the characteristic features of the disputed signature and those of 
the admitted signature of the petitioner, nor had any expert 
assistance. He simply proceeded on the visual similarity of the 


. disputed signature with the signature appearing on a bail bond.' 


He overlooked altogether the fact that the disputed signature 
before him was a carbon copy which afforded a very special 
opportunity for tracing out some original signature which 
might be in the possession of the forger. The visual similarity 
by itself therefore established nothing. But it is not necessary to 
pursue the question as a question of fact any further, as I have 
already pointed out that the signature appearing on Exhibit 1 
was not admissible at all. 


The question, we have next to consider, is whether exclud- 
ing Exhibit 1 there was sufficient other evidence in the case 
which might by itself support the conviction. In my opinion 
there is none. There is only the very general and inconclusive 
evidence given by the Dentist brotherinlaw on which no con- 
clusion can be properly based. 


The result therefore is that the finding recorded by the 
learned Magistrate is based on no legal evidence or at least not 
legally sufficient evidence. 


For the reasons given above, this Rule must be and is made 
absolute. The conviction of and the sentence passed upon the 
petitioner are set aside and he is acquitted. 


208 


CRIMINAL. 





1952. 


w~ 

Nityananda Roy 
v. 

Rashbehari Roy. 





Chakravarttt, J. 


VoL. 89.] HIGH COURT. 


The petitioner will now be discharged from his bail bond. 
'D. N. Sinha, J.:—I agree. 
S.D.G. 


Rule made absolute: 
Conviction set aside. 


CIVIL REVISION. 


Before Sir Arthur Trevor Harries, Kt., Chief Justice. 


CHITRA DEBI AND OTHERS 
v. 


BADRI BISAL BHAKAT AND OTHERS.* 


Fstoppel— Decreeholder representing in execution that property saleable is of 
the judgment debtor—Auction purchase on such representation 
—Application under Section 151 of the Civil Procedure Code for 
setting aside the sale upon statement that property really belonged to 
decree holder and sold by mistake. 


An application was made under Section 151 of the Civil Procedure 
Code asking a sale to be set aside on the ground of mistake that the 
decree-holder had sold his own property in execution of his decree: 


Held that as the decree-holder clearly represented, in putting up the 
property to sale, that the property was property saleable in execution which 
could be purchased by any person as the property of the judgment debtor 
and the auction purchaser acted on that representation and changed the 
whole of her position by purchasing the property, it is not open to the decrec- 
holder now to say that what he represented was not the true state of facts 
and is estopped from alleging the true state of affairs. 


Petition for revision by the Auction purchaser of an order 
of an Appellate Court upholding an order of the Munsif made 
under Section 151 of the Civil Procedure Code. 

The material facts will appear from the judgment. 


Syama Charan Mitter for the Petitioner. 


Lala Hemanta Kumar for the Opposite pi 
* Civil Revision Case No. 175 of 1949. 
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“The jüdgment of the Court was as follows: — 





Harries, C.J.:—This is a petition for revision of an’ ‘eile: 
of an appellate court upholding an order of a learned Muniif 
made under Section 151 of the Code of Civil Kxotegures A oar 


fee 
we 


The decree ‘holder respondent put up a property bo. sale-in 
execution of a decree which he held against a judgment debtor. 
That property was purchased by tbe petitioner and the ‘sale 
was duly confirned by the court. Later an application was 
made by the respondent under Section 151 asking that this sale 
be set aside on the ground that by a mistake the decree holder 
had sold his own propérty in execution of the decree. The ` 
courts held that such was the case and have set aside the sale. - 


A point was taken that the proceedings were misconceived 
and could not take place under Section 151. That I think 
would be a good objection. But it is pointed out by the court 
that these proceedings are in the nature of a review of an order 
made in éxecution. However it is unnecessary to pursue this 
point because Í am satisfied that the respondent is Soppe 


- from putting forward the present contention. 


- In putting up this property for sale in execution of his 
decree the respondent represented that the property was pro- 
perty saleable in execution’ which could be purchased by any 
person as the property of the judgment debtor sold in execution. 
There was a clear representation to that effect and the petitioner 
acted on that representation and changed the' whole of her 
position by purchasing the property. It appears to me that it is 


- not open to the respondent now to say that what he represented 


was not the true. state of facts. It seems to me that this case is 
very similar to a Madras case Ramasami Konan v. Kulandaivelu 
Pillai (1). The lower appellate court distinguished that case. 
on the ground that here the error appeared on the face of the 
proceedings and relied upon a Privy Council case in Taralal 
Singh v. Sarobur Singh (2). If of course it appeared on the face 
of this execution that the respondent was selling his own property 
no question of estoppel would arise. But it does not appear on 

(1). {1922} A.LR. Mad. 63. 

(s) (1899) 4 C.W.N. 535. 
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* the face of the execution proceedings. On the contrary the Civi. 


execution proceedings showed that the respondent was selling the A 
judgment-debtor's property. It seems to me quite clear that the pi 
respondent is estopped from now alleging the true state of Chitra Debi , 
affairs. ee v. 

eons ` 3 Badri Bisal 


Ey 


." -The courts below also appeared to have thought that the. PUN 
. respondent was illiterate and did not know Bengali. But they Harries, C.J. 
‘have overlooked the fact that the respondent had signed a num- 
ber of documents in Bengali script and verified them. In any 
event it appears to me quite clear that the respondent is estopped 
from contending that the property sold was his and that being 
so, the orders of the courts below cannot be maintained. 


Bhakat 


The orders of the courts below are therefore set aside and 
the application which was made under Section 151 of the Code 
of Civil Procedure to set aside this sale is dismissed with costs 
here and in the courts below. l 


S.D.G. Rule made absolute. 


CIVIL REVISION. 


Before Sir Arthur Trevor Harries, Kt., Chief Justice 
and Mr. Justice G. N. Das. 


^ 
P 


RAM CHANDRÁ SHA ^ Civ, 

v. c 

SACHINDRA KUMAR MUKHOPADHYA AND OTHERS.* oo 
March, 3. 


Election of candidate in Municipal ‘body—Nomination faper—Clerical mis- 

take in—Bengal Municipal Act, Section 38. 

& 

In the Kamarhati Municipality there are two rolls kept one for male 
voters and another for female voters. Against the riame of the candidate 
and the names of proposer and seconder the word ' Mill' was used instead 
of the word ' male:" 


^ * Civil Revision Case No. 147 of 1952. 
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CIVIL. Heid that it is obvious that the word ' Mill' was a clerical mistake lor 
— the word ' male.' Upon this ground the nomination papers should not 
1951. have been rejected. The preciusíon of the candidate in this case necessarily 
-— affected the result of-thie. election. 

Ram Ch. Sha 

Nis Petition by the Plaintiff. 
Sachindra Kumar 
Mukhopadhya 


Suit for setting aside an election held in Ward No. 1 of 
March, 3. the Kamarhati Municipality. 





The material facts will appear from the judgment. 
Noni Coomar Chakravarti for the Petitioner. 


Apurbadhan Mukherjee and Gopal Chandra Narayan 
Chowdhury for the Opposite Parties. 


The judgment of the Court was as follows: — 


C. N. Das, J,:—This Rule was obtained by the petitioner, - 
Ram Chandra Sha, against an order of a Subordinate Judge, 
Alipore, dismissing his suit for setting aside an election held 
in Ward No. 1 of the Kamarhati Municipality. 


The ground on which the election was sought to be set 
aside was that the nomination paper filed by the petitioner was 
wrongly rejected. The defect in the nomination paper which 
was relied on by tbe learned Subordinate Judge in support of 

-~ “his judgment is that against the name of the candidate. the 

name of the proposer and the name of the seconder the word 

" mill " was used instead of the word “ male." In the Kamarhati 

Municipality there are only two rolls kept one for male voters 

and another for female voters. ‘There is no roll kept in the 

Kamarhati Municipality of * Mill’ voters. The numbers in the 

electoral roll of the candidate, the proposer and the seconder 

"were correctly given. It is obvious that the word ‘ Mill’ was a 

^ a clerical mistake for the word ‘Male.’ There could be no 

doubt about the identity of the candidate, of the proposer and 

of the seconder. 'The ground therefore on which the learned 

Subordinate Judge upheld the rejection of the nomination 
paper cannot be sustained. 


Vor. 89.] HIGH COURT. 


Mr. Apurbadhan Mukherjee appearing for the opposite 
parties contended that under Section 38 of the Municipal Act 
the petitioner has got to show that the result of the élection was 
materially affected by reason of the erroneous rejection of the 
nomination paper of the petitioner. Mr. Mukherjee submits 
that what the petitioner is required to do was to submit a list 
-of persons who would have voted for him. If this were the rule, 
the result would be that the secrecy of the ballot would be affect- 
ed. When a person's nomination paper is rejected the effect is 
that the voters are precluded from exercising their right to return 
that person at the election. It is difficult to say that in a case 
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like this the result of the election was not affected as the petition- 


er might have been one of the successful candidates. In cases 
like the present, one must infer that the absence of a candidate 
at the election necessarily affected the result of the election which 
was held. I see no force in the contention raised by Mr. 
Mukherjee. 


The result therefore is that this Rule must be made absolute. 
The order of the learned Subordinate Judge is set aside and a 
fresh election in Ward No. 1 of the Kamarhati Municipality 
should now be held after due formans as required by the 
Act, have been issued. ' 

'The Rule is accordingly made absolute with costs. 

Harries, C.J. :—1 agree. 


S.D.G. Rule made absolute. 
APPELLATE CIVIL. 


Before Mr. Justice K. C. Das Gupta and 
Mr. Justice R. S. Bachawat. 
BALAI LAL DAS 
v. 
MANICK CHANDRA PRAMANIK AND OTHERS.* 


West Bengal Premises Rent Control Act, 1950—Section 18(5)—Amending Act 
LXII of 1950—Grant of relief —If subject to proviso to Section 14(3) 
—' As far as may be necessary ” import of. 
* S.A. No. 589 of 1951 against the decree passed by Subordinate Judge, 
grd Addl. Court, Alipur. 
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Upon a default in payment of ient from October 1947 to July 1:949 . 
a suit for ejectment was filed on 22nd August 1949 During the pendency.. ob 7 
ihe suit the Rent Control Act, 1950 came into force. The trial Court ‘exercis- 
ing powers under Section 14 of the Act of 1950 granted relief and also passed 
a decree in case of default. By the ume the appeal came up for bearing 
Act LXII of 1950 came into force. The Court of appeal modified the de- 
cree by deleting the 1elief under Section 14 because of a proviso to Section 


14(3)- 
Held per Das Gupta, J. that the clear intention of the legislature in 


"using the words “ following the provisions and procedure of that séction as 


far as may be necessary " in section 18(5) was that the provision of section 
14 in aid of relief should only be operative and not the provisions which 
limit that power of relief When section 18(5) speaks of exercise ot “ powes 
of granting relief against ejectment given by section 14 ’’-it means the powers 
given by sub-section 1, 2 and g of section 14 without the limitations imposed 
by the proviso. E 


- Amar Nath Misra v. Sreenarain Mansingka (1) distinguished. 


Per Bachawat, J.—The meaning of sub-section (5)'of section 18 is to 
be collected from the entire section and all its parts are to be constiucd 


* with reference to each other as a harmonious whole. Section 18(5) is com- 


plimentary to section 18(1). In an application under sub-section (1) of section 
18, the proviso to section 14(3) admittedly has no application. In the 
absence of clear words it is difficult to attribute to the legislature an intention: . 
that on a similar state of facts in an application hades section 18(5) that 
proviso will apply. 


Appeal by the Defendant. _ 


ae 


. Suit for ejectment. ` "n uL 
` The material facts will appear from the judgment. - 


Amarendra Nath Bose, Biswanath Naskar and S. K. -Hazra 
for the Appellant. i : 


Hiralal Chakravarti and Soag Bhattacharji "tor the 
Respondents. * 


The judgment of the Court was as follows: — 


. K. €. Das Gupta, J.i—The decision of this appeal by the 


` defendant in an action for ejectment depends on the decision of 


a question of law whether in exercising powers under section 14 


(à) (950) 87 C.L.. 4. 


‘ 


Vor. 89.] HIGH COURT. 


of tlie West Bengal Premises Rent Control Act, 1950, herein- 


after reteried to as the 1950 Act, under the provisions of section ^ 


18(5) of that Act, the Court has to take notice-of the proviso to 
section 14(3). Another question that was raised at first by the 
learned Advocate for the appellant, namely, that while the 
alleged ipso facto determination of the tenancy on which the 
-action was based was stated to bave taken place on the 15th 
February, 1948 the tenancy could not have been determined on 
that date as there had not been up to that date default of rents 
for three months accrued due after the West Bengal premises 
Rent Control Act, 1948, came into operation, was given up when 
it was pointed out that the plaint did also aver defaults for 
other periods of three months accrued due after the ist of De- 
cember, 1948, which defaults would undoubtedly result in ipso 
facio determination of the tenàncy. 

The facts are not disputed. The appellant and another 
were the monthly tenants of the premises at a monthly rent of 
Rs. 28/2/- according to English calender month. 'They had 
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made default in payment of rent for the period from October, 


1947, to July, 1949, when the suit was instituted on the 22nd of 
August, 1949. When the trial court delivered judgment on the 
zand of June, 1950, they were in arrears for the entire period 
from October, 1947, to May, 1950, the amount in arrears on that 
date being thus Rs. 900/-. 


, 
E 


On the date of the institution of the suit the West Bengal ` 
Premises Rent Control Act, 1948, was in force. The suit was 
pending for trial on the date when the 1950 Act came into. 
force. Section 18(5) of the Act, as it then stood, and as it stood, 
at the date when the trial court delivered judgment, was in 
these words: 


“If at the date when this Act comes into force, a suit 
for ejectment of a tenant is pending, whether in trial court 
or in court of first or second appeal in which no decree for 
ejectment would be passed except on the ground of default 
in payment of arrears of rent under the provisions of the 
West Bengal Premises Rent Control (Temporary Provisions) 

' Act, 1948, the Court shall exercise the powers of granting 
relief against ejectment given by section 14 of this Act 


n 


Y 
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av 


i E followitig: d the’ provisions and “procedure of that section as - 
far as- may. be necessary, and for the said purpose shall make” 


such order for amendment of pléadings, production of evi- 
dence, remand, pmo of costs as may be eo ar 


| just." 


The trial Court ‘held tat it was bound to exercise. „powers 


under section -14. of the 1950 "Act and: pss the following 
order: i 


“That the suit be decreed with -costs, - on. contest ; 
against defendant No. 2 and exparte against defandant No. 
1 subject to the.condition of payment of theiamount herein- 


after mentioned. Defendants do vacate the disputed. room _ - 
 within:go days from date. In default, plaintiffs. shall be 
`- entitled to recover khas possession of the same in exécution : 
. of the decree. Plaintiffs shall recover Rs. 493- 3-0 as arreats . 
“of rent from the defendants. . Plaintiffs shall further. fecover i 


damages from the defendant Rs. 38/2/- per month on and - 


."from 16-2-49 till the date of recovery of possession. ofthe - 
"disputed room on payment of additional court-[ees où- cal: 
- culation” alter gupsequent application. - : dE 


` But df the ‘defendaats: deposit Rs. god/- as. arrears o> 


^ renis fiom October, 1947, till May, 1950 | and Rs. 130-5-0 


ag int&rest on such. arrears and Rs: 129-10-0 a5: costs. of this 


_, suit makingsan -apéregate”s suili of Rs. 1,153- 150 within 15. 
days [rom date excluding thís date, then the suit shall stand f 


dismissed. in full satisfaction of the plaintiff's claim." 


- By the time the appeal came up for hearing Act LXI -of - 
1950 had been. passed: and section. 13(5) ‘of the: Act had: - been ~ 
amended by. substituting the words ' 'on- the. ground , that the. 


. interest of the tenant in such premises has. been ‘ipso: facio deter- 


mined under the provisions. of sub-section (3), of section. 12” 


_ -for the words “on the ground of default in D piment of ‘arrears 


of rent under. the ae 


Section 5 of the amending Act, Act -LXII, provides inter 


p “alia that in all suits referred: to in sub-section 5 of the section 18 





which were pending at the commencement of the 1950 Act, the 
1950 Act, as amended by Act LXI shall Lum and shall be 
deemed, xd to have applied; . 





Vor. 89.] ' _HIGH COURT. 


The result of these amendments obviously is that on the 
date the court of appeal below heard the appeal, it was bound 
to hold that in disposing of the suit the trial court had the duty 
of exercising the powers of granting relief against ejectment 
given by section 14 of the 1950 Act. The Court of appeal did 
so hold; but holding further on the authority of a decision of 
this Court in the case of Srenarayan Mansingka v. Amarnath 
Misa (1) that the court was bound to give effect also to the 
proviso to section 14(3) it decided that the powers of granting 
. relief against ejectment could not be exercised in this case. It 
accordingly modified the decree of tbe trial cóurt by deleting 
the direction that the suit shall stand dismissed if certain pay- 
ments were made. The question is whether the court of appeal 
below is right in this view that the exercise of powers under 
section 14 under the provisions of section 18(5) is subject to 
the proviso to section 14(3). 


It may be pointed out at the outset that the decision in 
Sreenarayan Mansingka v. Amarnath Misra (1) was given on the 
old section 18(5) before the amendment effected by Act LXII. 
While, therefore, we have to take respectfully all the assistance 
we can from the reasoning on which the learned Judges who 
decided that case arrived at their conclusion that the exercise 
of the powers under section 14 was in cases under section 18(5), 
subject to the proviso to sub-section (3) of section 14, the decision 
is not strictly a binding authority ori-the question now before 
us. s : 

Before considering the reasoning in that case and other 
cases'in which this question has been considered, it is necessary 
to set out the relevant provisions of section 12(1) and also section 
14 of the 1950 Act. 


-. “12. (1) Notwithstanding anything to the contrary. 


in any other Act or law, no order or decree for the recovery 
of possession of any premises shall be made by any court in 
favour of the landlord against a tenant, including a tenant 
whose lease has expired: - 


Provided that nothing in the Sub-section shall apply 


to any suit fox decree for such recovery of possession. 


* * * 


* 
a G) (1950) 89 CLJ. 4. 
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(i) subject to the provisions of section 14, where the 
amount of two months' rent legally payable by the tenant 
and due from him is in arrears by not having been 
paid within the time fixed by contract or in the absence of 
such contract by the fifteenth day of the month next follow- 
ing that for which the rent is payable or by not having been 
validly deposited in accordance with section 19.” 


14. (1) H in a suit for recovery of possession of any 
premises from the tenant the landlord would not get a 
decree for possession but for clause (1) of the proviso to sub- 
section (1) of Section 12, the Court shall determine the 
amount of rent legally payable by the tenant and which is 
in arrears taking into consideration any order made under. 
sub-section (4) and effect thereof up to the date of the 
order mentioned hereafter, as also the amount of inter- 
est on such arrears of rent calculated at the rate of nine 
and a three-eighths per centum per annum from the day 
when the rents became arrears up to such date, together 
with the amount of such cost of the suit as is fairly allow- 
able to the plaintiff-landlord, and shall make an order on 
the tenant for paying the aggregate of the amounts (specify- 
ing in the order such aggregate sum) on or before a date 
fixed in the order. 


(3) If within the time fixed in the order under sub- 
section (1) the tenant deposits in the Court the sum specified 
in the said order, the suit, so far as it is a suit for recovery 
of possession of the premises, shall be dismissed by the 
Court. In default of such payment the court shall proceed 
with the hearing of the suit. 


Provided that the tenant shall not be entitled to the 
benefit of protection against eviction under this section 
if he makes default in payment of rent referred to in clause 
(i) of the proviso to sub-section (1) of section 12 on three 
occasions within a period of eighteen months."  ' 


It seems clear that in a case instituted after the 1950 Act 


. came into force the Court's. powers to dismiss the suit in so far 


as it is for recovery of possession is limited by the proviso to 


Vor. 89.] i HIGH COURT. 


sub-section 3 of section 14. Does it necessarily follow that in a 
case under section 18(5) also the court’s powers are so limited? 
Bose, J. held in the case of Amar Nath Misra v. Sreenarain 
Mansingka (1), that the powers were so limited. In coming to 
this decision Bose J. stated that the proviso is an integral part 
of the section and section 18(5) makes the entire section 14 
including the proviso applicable to pending suits. It was in 
appeal from this decision that the decision in Sreenarayan 
Mansingka v. Amarnath Mina (2) was given. The Court of 
Appeal (Harries, C.J. and Banerjee, J.) upheld Bose, J’s. view 
that the powers of the Court to give relief in cases under section 
18(5) were limited by the proviso to subjection 3 of section 14. 
Banerjee, J. said in his judgment “The plain meaning of 
section 18(5) of the Act of 1950 is this: If you want the relief, 
you must come within the four corners of section 14. You must 
show that you have complied with the provisions of the Act of 
1950 which enables you to ask for the relief to the given 
and which confers jurisdiction on the Court to grant the 
relief 


With great respect to the learned Judges, I think that the 
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reasoning ignores the difference between a case instituted after 


the 1950 Act came into operation and one which was pending 
when this Act came into force. It also ignores the words 
“following the provisions and procedure of that section as far 
as may be necessary." It is important to note the words “as 
far as may be necessary." Necessary for what? The obvious 
answer to this question is “necessary for the purpose of giving 
relief." What the legislature was saying by this extraordinary 
provision for restrospective operation of the powers of the Court 
‘under section 14 was that such of the provisions of section 14 
as are necessary for the purpose of giving relief will be followed 
by the Court in exercising its powers in granting relief against 
ejcetment by section 14. Obviously the provisions of sub- 
section 4 of section14 cannot have application to a case of this 
nature. The provisions in sub-section of section 14 under which 
a plaintiff landlord may make an application for an order on 
the tenant defendant to deposit rent and arrears of rent and 
the Court may make such an order of deposit and on the failure 

(1) (1950) 54 C.W.N. 615. 

(a) (959 87 CL Je 4; 
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of the tenant to deposit such arrears of rent within a certain time 
the Court shall order the defence against ejectment to be struck 
out has obviously no application. The provisions of section 
14 that are necessary for the purpose of giving-relief are the pro- 
visions of sub-section (1), without the words. "If in a suit 

section 12," sub-section (2) and the main por- 
tion of gab section 3 without the proviso, The proviso cannol 
by -any stretch of imagination be considered necessary for the 
purpose of giving relief. The proviso does ‘not aid relief; it 
limits the powers of the Court to give relief. 

In my judgment, the clear intention of the legislature in 
using the words “ following the provisions and procedure of that 
section as far as may be necessary" was that the provisions 
of section 14 in aid of relief should only be operative and not the 
provisions which limit that power of relief. 


This consideration alone justifies, in my opinion the con- 
clusion that when section 18(5) speaks of exercise of “ powers 
of granting relief against ejectfnent given by section 14” i 
means the power. given by sub-sections 1, 2 and $, of section 14, 
without the limitation imposed by the proviso. 


Another important consideration which, in my judgment, 
justifies the same conclusion is that if the view taken by the 
Judges be correct, the absurd position results that if the tenant 
files an application in the trial Court, he will get relief against 
ejectment by paying rents ir-arrears even, if-he had been guilty 
of the defaults mentioned in “the proviso to ,sub-section 3 of 
section 14, while if he makes no such application there and the 
suit is pending in appeal, the Court has to refuse him such relief 
in spite of section 18(5) if he had been so guilty, 


. This was pointed out forcefully by Roxburgh J. in the case 
of Babulal Lakshmichand v. Jivaraj Lakshmi Thakur (1). -After 
noticing the decision in the case of Amarnath Misra v. Sree- 


marain Mansingka (2) his Lordship said: "In my opinion, this 


decision is erroneous. If it is not, we have the startling position 
that an order that was correct. under the law applicable in the 
trial court was incorrect because a different Jaw was concurrently 
applicable in the appellate Court.” . 

G) (1951) 55 C.W N. 762. (2) (1950) 54 C W.N..6ig. , -- 


Vor. 89.] l HIGH COURT. ` 


It may be mentioned that in an earlier case S. K. Chaudhury 
v. Joy Kumar Sarkar (1), decided in June, 1950, Roxburgh J., 


-had said: “We may take it that the provision made under 
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` section 18(5) is intended to achieve the same substantial result Balai Lal Das 


in these pending cases as is provided in section 18(1) for cases 


1948 Act before the 1950. Act came into force." ‘There also his 
Lordship recorded his decision that the proviso to sub-section 3 
of section 14 would not apply to cases under section 18(5). 
Roxburgh, J’s, decision in that case on the question of the appli- 
cability of the 1950 Act was set aside in a Letters Patent Appeal 
Joy Kumar Sarkar v. S. K. Chaudhuri (2) and the Appellate 
Court (Das and Lahiri, JJ.) did not consider it necessary to 
decide there the question whether the proviso to sub-section g of 
section 14 did apply to cases under section 18(5). It is im: 
portant to note however that the Court of appeal did hold that 
section 18(5) is complementary to section NE 


I respectfully agrec that section isst) is complementary to 
section 18(5) and-that an interpretation of section 18 (5) which 


results, in these two parts baving such different scopes or opera- 


E 


tion should be avoided, if possible. 


: . On all dics considerations, I have*come tó the conclusion — 


` that on a -proper interpretation of the words used in. section”? 


i 


18(5) ot ‘the 1950 Act it must:be held that the exercise of the 7s 


powers for granting relief against. ejécument is not limited by 
the provue to j Subsection 3 of s section 14.3 

In this view, I would set aside the judgment and decree 
passed by the Court of appeal below and restore those of the 
trial court. In the circumstances of the case the partics will 
bear their own costs. in-tlie appeal. 
- R. S. Bachawat, J. I agree. If it was the intention of the 
legislature to-incorporate the whole of. section 14 into section 
18(1) of the West Bengal Premises Rent Control (Temporary 
Provisions) Act 1950, they would have enacted that the provisions 
of section 14 would apply to the suits referred to in section 


] 38». That however-is not.the enactment. The Court is en- 


|. 98°). 55 CWN, 75, () Gps) 55 CWN. 4H ^ 


where a decree for default had already been passed under the M 
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and to follow the provisions and procedure of that section as 
far as may be necessary. Section 14 gives a power ol granting 
relief. The exercise of that power is imperative. The pro- 
visions and procedure of section 14 are to be followed not 
wholly but as far as may be necessary for the exercise of that 
power. 5 


Both sub-sections (1) and (3) of section 14 of the 1950 
Act refer to clause (1) of the proviso to sub-section (1) of section 
1g of.that Act. That clause denies protection from eviction to 
tenants who have made. default in payment of 2 month's renis. 
Section 14 supplements that clause. It gives the court a power of 
granting relief against eviction to such tenant. The conditions 
for the exercise of such powers are fixed with reference to that 
clause by the proviso to sub-section (8) and by the opening 
words of sub-section (1) viz, “If in a suit for recovery of 
possession of any premises from the tenant, the landlord 
get a decree for possession but for clause (i) of the proviso to 
sub-section (1) of section 13." The Court has the power of grant- 
ing relief if there is default under that clause but only if such 
default is not on 3 occasions within the period of 18 months. The 
conditions, under which the Court has power of granting relief 
under sub-section (8) of section 18, are specified in the opening 
words of that section. The Court has power to give relief under 
sub-section (3) of Section 18 in a pending suit against ipso faclo 
determination of the tenancy under section 12(3) of the West 
Bengal Premises Rent Control (Temporary Provisions) Act, 
1948. The opening words of sub-section (1) and the Proviso to 
section 14(3) are, inconsistent with the express terms of section 
18(5) aud are inapplicable in a case where the Court exercise 
the power of granting relief under that section. Furthermore, 
these provisions are not necessary for the exercise of such power 
and cannot be imported into section 18(5). 


The construction that the proviso to section 14(3) is im- 
ported into séction 18(5) is therefore not wairanted by the 
grammatical and ordinary sense of the words used in the Statute. 

Such construction is also not warranted either by the history 
and the cause of the enactment or by the context or by the con- 
sequence to which It will Jead. 


Vor. 89.] HIGH COURT. 

The history of section 18'and its subsequent amendment is 
well-known. The provisions of section 12(3) of the West Bengal 
Premises Rent Control (T emporary Provisions) Act, 1948 for 
ipso facto determination of tenancy caused great hardship to the 
tenants. Section 18 was enacted to give protection to such 
tenants specially. "There was a conflict of judicial opinion and 
a Division Bench of this Court held that such tenants will get 
no protection under section 18. The legislature thought that 
the purpose of that Act was defeated, by placing on it too literal 
a construction and enacted the. West Bengal Premises Rent 
Control (Amendment): Act, 1950. The. legislature in- no un- 
> certain language has declared its intention that such tenants 


-. always were and are entitled to relief under sub-sections (1) and 


—.(5) of section 18. In case of ambiguity it is our-duty as judges 
to make such construction of the Statute as will suppress the 
mischief and advance the remedy.’ By the express words of 
.section 1$ (3) of the West Bengal Premises Rent Control Act of 
1948, the tenant whose interest was ipso facto” determined was 
deemed not to be a tenant for the-purpose of the 1948 Act and 
he could not deposit any rent with the Rent Controller during 
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the continuance of that Act. - That Act was in operation fora | 


period of 16 months. In a very large number of cases there are 
.such tenants who had made defaults in payments of two-months’ 
rent within a period of 18 months. The construction contended 
‘for by the Respondent will deny relief to tenants in such cases 
and defeat the purposes for which the Act was enacted. 


The meaning of sub'séction (5) of section' 18 is to be collect- 
.ed from tbe entire section and all its parts are to be construed 
with reference to each other as a harmonious whole. Section 
18(5) is complementary to section 18(1) which gives relief in a 
suit in which a decree has been. passed. In an application 
under sub-section (1) the proviso to section 14(3) admittedly has 
no application and a tenant who is guilty of default within the 
meaning of that proviso wil be entitled to relief. In the 
absence of clear words it is difficult to attribute to the legislature 
an intention that on a similar state of facts in an application 
under section 18(5) that proviso will apply and the tenant will 
not be entitled to any relief. -In an appropriate case the tenant 
‘who is guilty of default within the meaning of proviso to 
-section 14(1) could appeal from a decree for ejectment and 


- A 
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CiviL. could also apply for vacating the decree under section 18(1). I 
po agree with Roxburgh J. that it is anomalous to hold that he 
195* — would succeed in the application under section 18(1) but on 
Balat Lal Day the same fact he would fail in the appeal. The construction 
v importing the proviso of section 14 (3) into subsection 18(5) 


Manick Chandra 


leads to manifest alsurdity, injustices and inconvenience such 
Pramanik. 


construction should be rejected where there is no other con- 


Bachawat J. struction which is more reasonable and does not lead to such 
TE 2 absurdity and injustice. 





I am convinced that the decision in Sreenarain Mansingha 
v. Amarnath Misra (1), is erroneous and we ought not to follow 
it. Having regard to the fact that the act has been amended 
since that decision we do not consider it necessary to refer the 
matter to the Full Bench. Sitting as a single Judge I have 
followed that decision in one unreported case but the correctness 
of that decision was not then challenged. 


S.D.G. . Appeal allowed. 
(G) (1950) 87 C.L.J. 4. A 


: ORIGINAL CIVIL. 


Before Mr. Justice P. B. Mukharjt. 


` 


Civ. ` SHRI SHRI MAFFADEB JEW AND ANOTHER 
TE 1951 BAL KRISHNA VYAS AND ANOTHER.* 


i September, 4. 


Adminstration suit—Trust property—Framing of scheme by the Cout for 
the proper management of the trust—Property charged with Debseva— 
Deity when a necessary party—setting aside consent decree—Trustee’s 
power of delegation —Justiciable claim under section 9 of C.P.C. 

A Hindu Deity is a juristic person and has the right to sue oi to be 
sued and has the right to be heard on a matter conceining the deity. 


Considerations whether the property ıs absolute Debuttar or paital 
Debuttar or ıs merely a trust for the deity are irrelevant for the purpose of 
deciding if a consent decree is invalid on the ground of non-representa- 

* Original Side Suit No. 4003 of 1950. 
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tion of the deity. What is important is whether the deity is a sufficiently 
interested party and therefore, lepresentation of the deity is necessary in so 
far as it affects the deity. 


Pramatha Nath Mullick v. Pradyumna Nath Mullick (1) discussed and * 


relied .on. , - 


A trustee cannot by agreement or otherwise surrender his own conscience 
and agree to act according to the dictates of any other trustee or any other 
person If he does so he will not be discharging his duty as a trustee 


Delegation is usually necessary where a tiustee is a foreign trustee, or 
1emains abroad or in similar circumstances. i 


It is permissible for the Court ın a suit for administration relating to a 
private trust to frame a scheme for the proper management of the trust. 


A suit for a scheme and administration of a private trust js a justiciable 
claim within the meaning of Section 9 of the Civil Procedure. Code, and 
therefore, the Count has all the relevant and necessary powers to frame a 
scheme for the proper administiation and due management of the trusts. 


Suit for setting aside a-consent decree in Suit No. 4156 of 
1948, for a declaration that the second Plaintiff was and is still 
a trustee of the estate of Ranubala Dassi and if necessary for a 
decree for administration of the trust estate and for a scheme. 


The material facts will appear from the judgment. 
S. C. Mitter with Subimal C. Roy for the Plaintiffs. 


I. P. Mukherjee with S. K. Gupta and R. Goho for the 
Deferidant No. 1. 


Amiya Nath Bose for the Defendant No. 2. 
The judgment of the Court was as follows: — 


P. B. MukharJi, J.:—This is a suit for setting aside a con- 
sent decree in Suit No. 4156 of 1948, for a declaration that the 
second plaintiff Ratan Bala was and is still a trustee of the estate 
of Kànubala Dassi, and if necessary for a decree for adminis- 
tration of the trust estate and for a scheme. The plaintiffs are 
the Deity Sri Sri-Mahadev Jew and Ratan Bala Dassi. Originally 
^ (1) (1925) L.R. 52 LA. 245. 
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there were three defendants the first defendant was Dr. Benode 
Behari Sen who was appointed the Managing ‘Trustee under 
the said consent. decree but who has since retired during the 
pendency of this suit. After the necessary amendnient there are 
now two defendants the first one being Bal Krishna Vyas and 
the second defendant is ‘Pran Ballav Saha. The amendment, 
was made under order of Court dated the 15th March, 1951. 


The facts of the case are briefly these, One Ranubala Dassi 


a woman of the town died'on the 22nd June 1946 after leaving _ 


“a Will of the same date in which she appointed the two present . 


defendants as trustees of the trust created by said Will. Probate ` 


was granted of the Will on the 15th August, 1946 to both these 
defendants. On the zist-December.1948 the defendant “Vyas 


instituted a suit being No. 4156 of 1948 against the second’ dez: 


fendant Pran Ballav Saha alleging maladministration and -mis-"> =~ 
appropriation of the trust estate. The suit came up for hearing . 


on the igth July 1949 before my learned brother Mr. Justice 
S. R. Das Gupta and the matter was ultimately settled on certain . 
terms of settlement and a consent decree was made on or about * 


- the 7th September, 1949. That consent decree is now challenged - 


before me in this suit. 


On behalf of the detendan the following Issues were.raised 


and were accepted on behalf of the plaintiffs. 


The Issues are: — 


! 1. Is the consent decree dated the nth September, 1949 
invalid on the ground of non- representation of the 
Deity? ~ 

2. Is the consent decree invalid on the ground that it is at . 
- yariance with the terms of the Will? 


3. Is the consent decree invalid on the ground that there 
was no free‘and voluntary consent by Ratan Bala? . 


4. To what scheme of administration, if any, are the 
plaintiffs ieg 


The third issue is- the only issue of fact and the ist and: 


second issues are issues of faw.- The parties have naturally 
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therefore led evidence on this third issue of fact as to whether Civi. 
there was free and voluntary consent by the plaintif Ratan Bala TE 
to the consent decree which is impeached before me. I there- ERA 
- fore, propor to take up this third issue first as it is a question — Shn Shri 

of fact. ] Mahadeb Jew 
v.e 

Issue No. 3: ` x 
[His Lordship then dealt with the evidence and continued - > 

` as follows.] Mukhaip, J. 


. - On this evidence I am unable to hold that the consent de- 

cree of the 7th September, 1949 is invalid on the ground that 

there was no free and voluntary consent by Ratan Bala. I am 

of the opinion and I hold that- Ratan Bala did give her free and 
up OMM consent to such terms of settlement. 


‘Issue No. 1: 

These terms of settlement and the consent denie are said to 
be invalid on the ground of non-representation of the deity 
. plaintiff Sri Sri Mahadev Jew. The consideration of this Issue- 
involves an examination and analysis of the terms of settlement 
and of the provisions of the Will of Ranubala. In suit No. 4256 
‘of 1948 the plaintiff deity was not a party and it is therefore said 
tlíat the terms of settlement and the consent decree made therein 
are not binding on the plaintiff deity. : 


By clause 6 of the Will of Ranubala jt is provided as follows: 
“That I have consecrated a deity known as Mahadev Jew at 
premises No. 3, Gouri Sankar Lane, Calcutta. I direct that the 
trustee herein mentioned shall carry on the Sheva of the said 
deity and may spend a sum not exceeding Rs. 60/- per month 

. for the sheva of the said deity out of the income of the said 
~ premises No. 3 Gouri Sankar Lane which is charged for the said 
purpose.” 


The Will thereafter proceeds in Clause 8 to appoint Bal 
Krishna Vyas, Pran Ballav Saha and Ratan Bala Dassi as trustees. 


Now by the termis of settlement and the consent decree 
Ratanbala gave up her trusteeship (Clause 5). A third trustee 
was appointed by the Court who under the terms of settlement is 
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said to be the Managing Trustee (Clause 1). This third trustee 
was Dr. Benode Behari Sen. who was one of the defendants in 
this suit originally but who has since retired trom the office of 
the trusteeship. Thereafter the terms of settlement goes on to 
provide in Clause 8 that Ratan Bala will continue to carry’ on 
the Sheva under the Will of Ranu Bala Dassi deceased. 


It will therefore be apparent now on a comparison between 
the provisions of the Will and the terms of settlement and the 
consent decree that while the sheva of the plaintiff deity Mahadev 
Jew was directed to be carried on by the trustees mentioned 
under the Will, the terms of settlement provide that such Sheva 
will be carried on by only one person Ratanbala who again lost 
character as a trustee of the Will on relinquishment under the 
consent decree. The question therefore is, can the provision re- 
garding the Sheva and the terms of settlement bind the plaintiff 
deity, who was not a party to those terms of settlement. It cer- 
tainly concerns the interest of the deity in the sense that it is the 
Sheva of the deity for which provision has been made. It 
appears to me that the deity has a right to be heard on this 
question of Sheva which directly affects it, if such provision is 
going to be changed as has been done by the terms of settlement 
and the consent decree. The plaintiff deity has a right under 
the Will of Renubala and in so far as the terms of settlement 
and consent”decree alter the character of that right then it can 
only be done in my judgment after giving the deity an opportu- 
nity to be heard on the point. 

The Judicial Committee of the Privy Council in Pramatha 
v. Pradyumna, (1), is an authority for the proposition that the 
idol cannot be regarded as a mere chattel and that the Will of 
the idol as to its location must be respected. As the idol in 
that'case was not represented by a disinterested next friend the 
suit was remanded by the Judicial Committee for such representa- 
tion of the deity in order to find out the will of the deity. It is 
quite true that no question of location arises here. But that to 
my mind is immaterial. The question is in this case whether 
the provision that the idol as a beneficiary under Clause 6 of the 
Will of Ranubala directing the Sheva to be performed by the 
trustees mentioned in the will can be altered in any manner 
without the deity being a party in the suit and without the deity 

(G) (1925) LR. 52 LA. 245. 
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being given any opportunity to be heard on the question of 
Sheva. If the location of the deity is a matter in which the 
idol's will has to be found out by a proper representation of the 
idol it is in'my opinion all the more necessary in the case of the 
' Sheva of the deity. I consider Sheva to be a far more important 


concern than the location of the idol in which the idol would 
have a voice. 


In Suit No. 4256 of 1948 the deity was not a party. It 
was a suit between the two executors under the will each making 
allegation against the other. In such a suit where the executoi 
trustees have fallen out neither of them in my view was com- 
petent to represent the deity. The ordinary rule of law where 
there are more than one shebait or trustee of the deity is that 
all of them must join to represent the deity. Undoubtedly 
there are exceptions to the rule. But Suit No. 4256 of 1948 did 
not come under any such exceptions. Besides it should be re- 
membered that the scope of the suit No. 4256 of 1948 was extend- 
- ed by addition of Ranubala as a party and if alteration was to be 
made in the Sheva of the deity which differed from the pro- 
visions made in the Will it was in ordinary fairness that the deity 


should also have been joined as a party with a view to find out . 


what the deity has to say on the question of scheme that was 
formulated in the terms of settlement specially in so far as it 
affected the Sheva of the deity. The view that I take does not 
conflict with the view taken in Tarit Bhusan Roy v. Sri Sn Iswar 
Sridhar Sila Thakur (1). 


Mr. I. P. Mukherjee, learned counsel for defendant Vyas, ‘has 
argued that the deity’s interests have not suffered and that in 
fact there is no evidence that the deity’s interest is not looked 
after. In support of that argument he has referred me to the 
evidence of the priest Jnanendra Nath Chakravarti given in 
this case where he says that the Sheva of the deity is being 
carried on and a sum of Rs. 60/- mentioned in the Will is being 
spent. I do not consider that such argument meets the 
essential point in this case. The essential point is not whether 
in fact the deity’s interest has up till now been affected in the 


(1) [141] LL.R. a Calc. 477, 
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matter of the Sheva in the sense that no proper Sheva is per- 
formed. 1n my opinion the essential point is that the legal 
right, whatever may be the present fact, of the plaintiff deity 
as embodied in clause 6 of the Will has been altered by the 
terms of settlement and the consent decree without giving an 
opportunity to the deity to be heard on the point. That goes 
in my view against all principles of natural justice and the well 
known principle audi alteram partem. 


“A Hindu deity like the present plaintiff deity is a juristic 
person and has the right to sue or be sued and has the right to 


be heard on a matter concerning the deity. , 


It has also been contended on behalf of the defendant Vyas 


' that the present case is not a case of absolute Debutter but is: 


the case where the sum of Rs. 60/- per month for the Sheva of 


-the plaintiff deity out of the income of premises No. 3, Gouri 


Sankar Lane, Calcutta, is charged on the said’ premises. ‘These 
considerations whether the -property is absolute Debuttar or; 


` partial Debuttar or is merely a Trust for the deity are in my 
‘opinion irrelevant for the purpose of this Issue. What is im- 


portant is the fact that under clause 6 of the Will of Ranubala - 
Dassi the plaintiff deity is a beneficiary and it contains a clear 
direction upon the trustees mentioned in the Will that they 


a 


shall carry on the Sheva of the said Deity and may spend a sum =: 


not exceeding Rs. 60/- per nionth for the Sheva of the said deity 
out of the income of the said premises which is charged for 
such purpose. That makes the deity in my opinion a sufficiently 
interested party. Indeed the Judicial Committee in Pramatha 
Mullick v. Pradyumna Mullick (1), also observed that the female 
members of the family in that case who were only entitled to 
participate in the worship although excluded from the manager- 
ship of the idols were also necessary parties to the suit by reason 
of the fact that they were entitled to worship and as such the 
Privy Council directed such temale members also to be joined 
as parties. - 


For these reasons I am of the opinion that the -terms of 
settlement are not binding on the plaintiff deity specially the 
provisions relating to the deity’s Sheva and particularly Clause 

0 (1928) LR. gi LÀ, RAB: 
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8 of such terms of settlement. - I therefore hold that the consent. 


deiree’- embodying! thé’ teriins “Of settlement" ind dá tea the ith 
September 1949- dieinvalid on die ground~of the’ non Téprésenta- 


tidn of thé ‘deity insofar hs i affects’ b plaintiff ‘deity: Mac 
SRo asd Jan. oP ee yati nuns ene ci Anan Mad ete sto: 
Isok" No: pin iven H iyo SrA B " rer pdt dur v 
na od olet m LO3haduMhlocn CJ) CApo 7 134GB et o0 CD om ul 
dod 2IpregMer JA BOE aM Gane Lares SANS: Es 


„4f this issue, the, question; is, raised, that „the consent decree 


iş invalid on the, ground that it, iş, t; variance, with .the, terms 


1, pir 
of the Will. POU pS ot Des abb suena wae tla toe Gori 
. si Bre spf — iiu partis: e Less, spo. Gey mad 


zh Here again: a:comparison and.contrast- are: éssential between 
iie terms of; settlement! and::the ‘Will in order to: 'appreciate and 
determine.this;: Jssué. jo atao woal o£ asia seni? vb $6 nol 
dU $0) 7 potro We Meade Onur a er sd ae rade 


By Clause 1 of the Will defendant Bal Krisbna Vyas and 
` Prai’ Ballav ‘Saha! were appointed’ eXecutürs ‘of! thé Will” The 
Will ‘ther nf proceeds’ to grarit? Páribairioyee "Dàsi “dnd ‘Ratan ‘Bala 
“Dassi ‘thie’ right“'to" réside "in sotüé room 'ór rooms at! Gouri 
‘Sankar’ Lane; Calcitta; ‘and -to'-be linaihtained'oüt'oP hé income 
o£ sich ‘premises diiring’ the’ tefms' oftheir hatiiral lives provided 
‘that'if àriy-of cleri chodses to géside'eliewhe re ihien ach! of them 
“willbe ‘entitled ‘to hávé ia 'suni'of/Rs. 5o Ji itor their' féspective 
residence and'riainteríatícé during | their natüzal/livés: ~The next 
grant in the Will is for spending a sumi not exceeding ] Rå. 50/- 
‘for giving alms to'tlie'] poor out of the! jiicortie ofthe &áid-premises. 
! Théteáfter ‘the will’ procéeds tó ‘direct the: efector to’ spend’ a 
.süm"of'Rs. 3,600/!'for furieral éxpénsetaii and Aaya ae nd for 
offering Pinda’ at: Gaya “for' ‘the: ‘testa trix! The ‘next ‘direction: is 
upon the éxecütorstó pay out Of thé-ésidte - “eXpenses! for’ the 
medical treatment for Pannamoyee Dassi and also to spend a 
` guilt pte RS »3,000]1 för hèr füneràl expenses Adialsrddh and 
‘Pinda! Thén tie^will! iiiakes a provision for'the ‘deity’ id 'Clàüse 
+6- Which: Ihave alieddý noted above? *Theteaftét the will pro- 
. deeds te /'provide thatafter meeting: alr debts arid ex pénsés'ót the 
estate? ther estate will be: beld 'in ‘trust “first for “payihent’? off the 
“otitgoitig of the t tate dfid ‘for ‘expenses Ses: for repairs P'théreof and 
E secondly tHe! fest öf iricotiré" to 'be spént for ‘treat ing Sick persons 
* with” ffée fiedical “advice ànd^ giving ` thêm ‘fieenmedicine dnd 
*aiecándforsu tick: Purpose: tlie trüstees may P'étüploy ni ríedical'prac- 
ai irasban E ben snusdldü ne. n996 bar Med ans A DIKIR 
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títíorer, compounder a and servants aL for setting apart,a rooms 
or rooms in any of the properties, for attending patients, storing, 
medicine and dispensing the same, Lastly the will appoints de- 
fendants Bal Krishna Vyas and Pran Ballav Saha and plaintiff 
Ratan Bala Dassi as trustees. — Except Ratan Bala each of 
the said trustees is given the power to rromímate a trustee ín his 
place and such appointee may appoint or rtomínate trustee in 
his place. The Will also ‘provides that if any of such trustees 


- dies or retires without appointing or nominating a trustee the 


other remaining trustee shall be entitled to appoint a new trustee 
in the place.of the deceased or retiring trustee. The will gives 


` .power.to ary of the trustees to retire. “Each of the trustees then 


- are‘ giver a sunt of Rs. 15 /- per month by way of remuneration 


out of the' trust estate so long as he or she- will act:as such. 
That in brief is a oo id of the eee in ihe Wil. 


E: Now by the terms, of settlement and. the ; ;consent' decree 
Ratan Bala Dassí gave up her trusteeship under Clause 5 thereof. 


‘Defendants Pran Ballav Saha -and Bal ‘Krishna’ Vyas „were 


appointed trustees but a third trustee was to be appointed by the 
Court who was fo be a Doctor, and ‘the Managing Trustee. It 
is further provided, by these terms of settlement (Clause x) that 
defendant Bal Krishna Vyas and Pran Ballay Saha, are to: act 
according to the direction of the. Managing. TARE 


yen 


The arpuincnit o on behalt of the plaintifs is that the whole 


, basis of the scheme of the Will was supplanted and replaced - 


by the terms of settlement í in so far as a Managing Trustee was 
introduced and the other two trustees were required to act 
according , to the directions of the Mange Trustee. 


Mr. I.P. 'Mookhéerjee contended iat dies facts do not affect 
the rights in, any way of any -of the beneficiaries. Now that con- 
tention however is not correct. It certainly affects as I have 
already indicated the rights of the Sheva of the plaintiff deity 
under Clause 6 of the will when compared with Clause 8 of the 
terms of settlement. I may also point, out that ‘plaintiff Ratan 
Bala on relinquishing her right lost the sum of Rs. 15/- per 
month which she otherwise would have got if. she acted as a 
trustee under clause 8 of the. Will. On the ground alone if 
plaintiff Ratan Bala had been an illiterate and Pardanashin 


Vor. 86] ES SIGH Re 
^ IST = Ve ; 


SENT MR OE ert. eth) 


lady and on the records which do not show that this particular 
deprivation ‘of RS: 15]- per month ‘was ‘cleatly explain ed to her, 
- the’ terms” of stitlément could ’ have been ' impeached. But’ of 
- cduise that question dois not arise here ahy further hot only 
. because Rain Bala gave hér'Étee and voluntary’ cohserit ‘but also 
"betàustT cannot “hold’on' the facts that Ratan’ Bala is 3 Pardana- 


shin lady and bane I feel Dal she had competent legal advice 
wtal stages! ioo Set eh fie ed 


tS ab. BOP try NN dub e hl Ben sid uou! 


© 


i Bui ihe ‘more“serious ' Quéstiort Were 5 is ‘whether he two 
nüsted "nariiély? ‘defendants’ Vyas and’ Saha can ‘under law agree 
to’ act "according t to the directions of ‘another trustee who i is des- 

cae "the" “Managing” Trüs&e under Clause Y' of the térms 

f'settlémént. ! Nb ‘ristet can delgáte" his powers and duties to 
i ioter: trustee” Án ‘agieemenit’ to do so il be! illegal and’ void. 

"To ‘require’ thérefore ‘as fequifed by clause i of the ‘terms of 

‘Settlement that two. tristes’ shall aét according" to the directions 

‘Bf the Managing "Trüstéé is ‘to’ say that the other two trustees es will 
“be? merely” agents "of me Managing’ ‘Trustee to’ ‘Carty out’ ‘the 

‘orders’ and "directions! of the" Managing’ Trustee: ' ;Thàt in my 

P judgniént. ‘violates’ the" Furidamental principles’ of the Law’ of 


“Trus Sites. TAS trustee, &innot by agfèeńient or ‘otherwise’ sürrender 


‘his own ‘corisciénce ‘and agree ‘to act according tó dictates of | any . 


‘ther’ trüstee' of dny other person: ' If he' does i 8ó he will not’ be 
vp art 


U ety IP H 
‘discharging his, duties as a'tristeéy i- Tus 


peedtas Ded tuj, Jy ege ny inedit uou Pu 


Section 47 of the Indian Trustees Act lays down ae, a 


rah Gs ot hy 


iste caniót delegité his dficé or any of H is duties &ither toa 
"co-trustée ‘or to” a stranger ‘Linless’ the inated OF trust gò pro- 
; vides ' or "mg delegation isih thé fégular coursé' of business or 
“delegation i is necessary or the behefitiary’ being, cómpetent to’ ‘con- 
tract cónsenB to delégution.”-Now ‘here’ ‘the’ Will whith is ` the 
instrument of trust does not permit such delégation nof can it 
be said to be in the regular course of business. Nothing i is also 
“shown that such: ‘delegation’ i is necessary: Necessity’ of delegation 
“canriot ‘be! présurtied’ except on’ certain facts ‘which “nist appear 
n the Yecord.’ The’ usual càse iere: delegation" is necessary is 
dde ‘the trüstee'is 4 foreign i trustee or remains abroad, ‘or some 
i “suc if 'sithilar circürstánces." So far as  benéficiary ‘i is’ ‘concérned, 
"Ra uno tin! Bala has consented u^ thé plaintiff deity has Tot cón- 
sting SUPE. 


sented to t3 Tany "such üeleigatioo ' JBesiles “I iii "ola! tht -Pánria- 
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móyee "passi. who & is | another beneficiary. is dead and. her heirs 
will be entítied to enforce ‘such benefits as are ‘enforceable under 
Claüse 5 9t; ihe terms “of the will namely offering. of ' Pinda- 

The present. case therefore does, not in my, view come, within any 


Mahadeb Jew of the exceptions, noted in Section 47. of the Indian Trust Act. 


v. 1 
Bal jKrishna 
Vyas. 


Mukharji, J. 


Section 4a OF the Trut Act ein wy view sal more explicit 
on the point. That section lays down that when there are more 
trustees ‘than one all, must join in the execution of the trust 
except , ‘where. ‘the ‘instrument. of trust otherwise provides. , The 
_ingtrument ‘of ‘trust in this case is, the Will and, the Testatrix ' 
trusted all the trustees mentioned therein, , It, is therefore. the 
duty, of every, one of them to, exercise, and give the benefit of 
their individual judgment and, discretion i in respect.c .of all matters 
concerning’ the trust. -The terms , of settlement : cannot be re- 
garded as ‘the instrument of. trust jn this case. "These terms _of 
, settlement provide . that the Managing "Trustee; must; be, the 
"supreme trustee and. the -other two trustees aré. to “act according 
to his “directions. Now t this certainly i is at variancé with the.basic 
scheme ‘of. the Will which is the, instrument of Trust and which 
contemplates ali the trustees acing. together, jointly. In any 
, event the terms of settlement cannot be;binding on the plaintiff 
. deity because such deity was nota, party. to these terms of. settle- 
ment and the will of the deity might as vell. be that it will not 
permit the Managing Trustee to override the other two trustees. 

. i : 

B d itherefore, hold, that bur o these Terris of Settlement 
„to be illegal and that, even if, such delegation as is contemplated 
in, Clause 1 of the terms, of settlement. was held to be valid as 
between, the, consenting - parties. namely defendants Vyas , and 
. Saha and: plaintiff -Ratan Bala, that cannot- be validly binding. on 
the plaintiff. deity.:. 


GE at r edt 


r 
EE "ett 


Tt is unnecessary for me.to refer to, the numerous case-law 

on .the subject of co-trustees and delegation and will content 
myself by referring to one authoritative and succinct pronounce- 
‘ment.on the subject. , The ‘learned Editor of Lewin on Trusts 
: 14th Edition, at page 196 observes. = In the case ‘of co-trustees 
the office is a joint one. Where the administration. of the trust 
_is vested in co-trustees they all form as it were but one collective 
trustee, and therefore must execute the duties of the office in 
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es E 
their joint. ‘capacity. | “Te is not unéoiblinént "to hear’ One’ of several 
trustees, ‘Spoken, of as thé acting trustée, but ‘the Court’ knows 
no such distinction? all who accept. the office aré in the eyes of 
the law acting, trustees.’ aC. i 


at yw 


E M Va S 38 


. On E ‘Issue therefore I hold that" the’ consent decree is 
invalid on the ground ‘that it is at variance with thé: terms of 
the Will in so far as. the plaintiff deity dóes not. get the bénefit 
of the individual judgment and discretion of the three trustees 
mentioned ` in the Will in respecti of the Sheva of the deity and 
is placed ; At the mercy of whoever happens to be the ‘Managing 
‘Trustee the other two ‘trustees merely acting at the dictates of 
such Managing, Tiustee.. 4 


. : qM ONU 
* 


* As di clauses in ‘the ‘terms s of settlement’ are to be read as a 
whole and are not separable and a8 I consider that clauses 1 and 8 
of the terms to be basic clausés, dt js not ‘possible’ to set aside 
only these two clauses but the térms: of' settlement must in my 
view be set aside as a whole. Not to do so, but only to partially 
set them aside will be to spell out: a'new agréerhent wu is not 
the agreement of pues. ast uU Pipe gute Pais 


PLACE 1L uns oM LU UE i * 4 Ja pot 
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Issue” ‘No: Pu . 

A vedi objection’ on this Issue has been raised by 
Mr. Mookhérjee and Be has argued that' nó scheme can be framed 
by this ‘Court in respect ‘of a private Debuttar -or rather quasi 
Debuitar such as the present one. For this’ purpose reliance has 
_ been 1 placed c on the authority of Gopal Lal Sett v: Purna Chandra 
Basak Ai), “Lord” Bukmaster delivering judgment: in that case 
“observes at page 167 “ Their Lordships seé'no reason to ‘doubt 
that the Court executing the duty of appointing trustees would 
pay due regard’ to the claim of that-branch of the family with 
whom the worship was established and by whom. the services 
' performed, ‘but they regard the gift as in effect a private trust to 
' which ‘provisions of Section 539 C.P.C: 1882 did not apply and 
“consequently the establishment for scheme of its. administration 
as provided by the decree of the High Court is not appropriate.” 


This Privy Council case has no application to this suit. 
Their Lordships of the Judicial Committee in that case were 
() (1921) L.R. 49 L.A. 100. 
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concerned, with the old. Section 539. C. P.C. whose present. counter- 
part is. Section 92, C.P.C. "This provision however relates’ to 
public charities. In fact it refers to’ express ‘or constructive trust 
created for public purposes of a charitable or religious ‘nature. 
I am not concerned here with public charities or trusts for public 
purposes of a charitable or religious nature. The suit before me 
is not a suit under, Section gz of the Civil Procedure Code at all. 
This is, a suit for administration of trust; for ` a scheme and 
other, reliefs. That decision of the Privy Council i is in my judg- 
ment. no, authority, for the próposition that this Court in ‘a ‘suit 
for. administration cannot frame a scheme ' in respect of’a private 
trust. , , This contention of Mr, Mookherjee cannot bé sustained 
and in my "judgment is unsound. In ‘that, very " decísien' of 
Pramatha Mullick v. Pradyumna Mullick’ (1), io which réferenée 
has already been, made. , Their Lordships of the Judicial. Com- 
mittee of the Privy | Council directed at ‘page 261. “A ‘scheme 
should be framed for the ‘regulation of the worship of the idols.” 

There also was a ase of private, trust. 


"NECEM 
gust -l pi ~ 


et E: hereto hold it is permissible, for this. Court in a suit for 
administration of the trust relating to a private, trust to frame a 
scheme for the proper management of the trust. To deny such 
power to the Court will be to hold that a trust will be allowed to 
fail because of a proper: scheme, for administering a and upholding 
„ita That is a proposition to which Iam unable to assent. , Iam 
. also of, the opinion that a suit for a scheme and ‘administration 
of a private trust is a justiciable claim, within the meaning ‘of 
Section 9 of: the Civil Procedure Code and therefore the Court 
. has all the relevant and necessary powers; to, determine a scheme 
for ‘the Poper administration and, due. management of the trust. 
Mb Eels SNE att AGS au My Ue ak Sy pn - 

As'has besi already‘seen from an Sannan of the: differ- 
ent"provisions: in the Will the: object. mentioned, therein have ` 
really four main divisions. The’ first, division that I find is in 
"respect of the management of,the properties, comprised. in the 
‘estate ‘of Ranubala Dassi... The second, division is with regard to 
the- payments:.of-. annuities” and/or. legacies under Clauses 2. 
4 and 5 of the Will. The third division is with regard to the 
distribution of alms.to the poe and , treatment, of sick persons 
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with free médical advice. The fourth division i is with regard to 
the, Sheva’ of. the plaintiff deity Mahadeb Jew.” It'is therefore 
desirable i in my view to frame the following schéme keeping these 
main objects of, the Testatrix i in view. To my mind the follow- 
ing scheme is appropriate’ in the context: — f 
(1) Plaintiff Ratan Bala Dassi and the defendants Bai 
Krishna Vyas and Pran ‘Ballav Saha will act'as trustees 
under the Will, of Ranubala Dassi, and shall carry out the 
trusts and directions mentioned i in the said Will of Ranubala 
Dassi. To introduce an outsider in the midst of the trustees 
. mentioríed, in the Will. is not likely to, lead to the smooth 
working of the trusts and such an experiment has already 
failed once. 


aK 
"Eo" 


(2) In. m of difference of: opinion between the 
. trustees the opinion of the majority, shall prevail. 


6 Defendant Bal Krishna Vyas shall be in ‘charge of 
spending a sum not exceeding Rs. 50/- for giving alms to 
. the poor out of the income of 3, Gouri Shankar Lane as 
,: directed by Ranubala Dassi in Clause 3 of her Will. This 
», rClause in the Will as appended to the plaint and the ad- 
mitted brief of documents does not expressly ‘sdy who is to 
carry out this direction. Defendant Vyas being an old man 
: of over 60, will it is hoped find this act of peity congenial to 
his age. 


“e 


(4) -Defendants Bal Krishna Vyas and Pran Ballav Saha f 


à shali, carry out the directions contained in Clauses 4 and 5 
of the Will of Ranubala Dassi. 


_ (6) AH the three trustees plaintiff Ratanbala Dassi 
and defendant Bal Krishna Vyas and Pran Ballav Saha shall 
carry on the Sheva of the plaintiff deity Mahadev Jew and 
shall spend a sum not exceeding Rs. 60/- per month as 
directed under clause 6 of the terms of the Will of Ranubala 
Dassi. 


(7) All the three trustees plaintiff Ratanbala Dassi 
and defendants Bal Krishna Vyas and Pran Ballav Saha shall 


~ 
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Givi, „| +, set apart, a, sufficient sum out of the income, of the, estate 
M m to meet the outgoings | ‘of, ‘the’ estate and for the ‘expenses fo) 
n rs « repairs as Jaid d down in Clause 71) of die Will of. 'Ranubala 

‘Shri ‘Shri : Dassi, and, shall hold the rest o of the income ín trust for 
Mahadeb. Jew ' treating sick persons with free medical advice as laid down 
v. 
Bal, Krishna . in clause 7(3) of the Will of Ranubala Dassi. 

Vyas. Ben e 

a n (9 "Defendant. Pra Ballav, Saka being 'himself a 
Mukha, J. ... „medical ‘practitioner will devote his “personal ,. attention to 


‘the trust, mentioned in clause KO of the Will of Ranubala 
ime Dassi under the control and direction of 2 the trustees. 


an f. " rah 

AION 2 7 

m cs I (a), Te. Trustees shall maintain. a’ “Minnté "Book 
where the Minutes of the ‘meetings of the trustees ‘shall be 
duly recorded. (b) The trustees shall meet órice a’ month or 
oftener, if, the. trustees, 0 decide. (c). The minutes of the 
meetings | shall bé duly signed: ‘by the trustees which shall be . 
in the form of resolutions With the votes of trustees and 
„ their names against € each resolution. (d) The Minutes shall 
., be signed by the trustees present at the meeting, (e) Two 
trustees will form ; a quorum f for every meeting. E! At least 
seyenclear days' notice of the meeting of the trustees shall 
„g ape giyen of each meeting of the trustees and, such notice shall 
be given by the defendant. Prán Ballay Saha on a ' peon-book 
to be maintained for the ‘purpose. | , 


Ilt t 


1 


Pial 


Uu] 325^ R . SE ^ 5 " 
Go) The trustees shall ziaintain the following Books 
of accounts. aii 

[Im RC Aa ios 3d DET 
.Q) Books o of Account relating | to thé récits and disburse- 
' "ments in “respect of ithe, Sheva , ‘of "the _ plaintiff deity 


Mahadev 15s TEXT 


echo Appius 7 ^ 
ENA H T" 


Z i): These: Books a account showing expenditure on account 
"E of free, medical advice ‘under’ cláüse 7) of thé will of 
7 E "Ranubala Dassi, Such ‘books must give ‘the names of 
t22 g} ERE: sick persons. given ‘médical ‘advice with dates and 
shall ‘mention the quantitv and nate! of ineditine and 

i ~- diet supplied and shall also çontain payments! to any 
AP ju compounder, | Medical Practitioner or servants employed 


ut ouo fory, the „purpose, under the said iér of the Win. Such 
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. books of accounts shall also contain quarterly statement 
` of purchase of medicines and the store of medicine with 
their names, quantities and prices. Vouchers should be 
obtained from every sick person who is given free 
medical advice or free medicine or free diet signed by 
such person with date and address and vouchers should 
also be maintained and kept for purchase of medicines 

etc. E 
(iii) Books of Account showing expenditure on account of 

giving alms to the poor under clause 3 of the Will; 

and PIE i 
(iv) Books of Account relating to the trust estate generally 

showing realisation of rents etc., payments made under 
the different clauses of the will including expenses in- 
curred for rates, taxes and other outgoings as well as 
for repairs, and such necessary expenses incurred in the 
interest of the estate. 

(11) All incomes of the estate shall be deposited in 
an account to be opened by the trustees in the Branch of the 
Imperial. Bank of India nearest to the premises No. 3, Gouri 
Sankar Lane, Calcutta, in the name of the Estate of Ranu- 
bala Dassi mentioning the names of the three trustees with 
their addresses to the Bank.. Such account shall be operated 
on the signatures of at least two of the said trustees. 

(12) The trustees shall make a full Inventory of the 
moveable and immovable belonging to the Estate of Ranu- 
bala Dassi and shall enter the same in the Books of Account 
mentioned aforesaid under clause 10(iv) stating the date on 
which the Inventory is made. 

(13) The trustees shall be entitled to Rm a Pujari 
for the Puja of the plaintiff deity Mahadev Jew and.such 
staff as may reasonably be required for the purpose of 
execution of the trust contained in the Will of Renubala 
Dassi, and for.carrying out the above scheme. 


(14) Once every year the trustees shall pass the accounts 
at a meeting and shall also have account audited by a Regis- 


tered Accountant on a reasonable fee which the trustees . 


will be entitled to spend out of the estate. For, this purpose 
_the trustees shall have the power to employ an Accountant. 
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The scheme that I have laid down above follows the broad 


outlines of the Will of Ranubala Dassi and in my view no scheme 


should be made which infringes or supplants the trusts and 
directions very clearly laid down in the Will of Ranubala Dassi. 


Mahadeb Jew. The scheme therefore follows such trusts and directions. 


v. 
Bal Krishna 
Vyas. ` 


Mukharji, J. 


For reasons stated above I set aside the consent decree 
embodying the terms of settlement dated the 7th September 1949 
and direct in this judgment that a decree be made embodying 
the above scheme. 

I have maintained the original trustees appointed by the 
Will of Ranubala Dassi. There were vague allegations on 
evidence but they in my judgment are not such on which it can 
be found that any particular trustee is guilty of maladministra- 
tion and breach of trust. It is also noteworthy that in the 
original terms of settlement such allegations were withdrawn. . 
Having held that as between defendant Vyas and Pran Ballav 
Saha and plaintiff Ratan Bala Dassi there was free and voluntary 
consent the withdrawal of such allegations must go to show that 
these allegations were in any event not substantial. 


The costs including reserved costs of the respective parties 
appearing in ‘this suit and all costs thrown away in the other 
suit No. 4156 of 1948 will come out of the estate but- having 
regard to value of the estate I do not certify it for two counsel. 7 

I would only wish to add the great assistance that I received 
from all counsel appearing and the very reasonable attitude they 
took tbroughout the proceedings with a view to minimise the 
costs and they all ultimately expressed their anxiety to have a 


scheme for composing litigation and this Court would expect 


that the original trustees under the Will in having this oppor- 
tunity to serve the estate will not abuse such opportunity. 


Phani Bhusan Roy: Solicitor for the Plaintiff. 
Nandalal Saha: Solicitor for the Defendant Bal Krishna 
Vyas. : C 
Hem Ch. De & Co.: Solicitors for the Defendant Dr. Pran- 
Ballav Saha. ` . Aides 
S.K.R.C. |. - Consent decree set aside and 
Te : ‘scheme framed. `. 
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l under Article 226 of the Constitution. P 


g , ; CIVIL REVISION. 


m i Before Mr. Justice H. K. Bose. 


PULIN BEHARI CHAKRABARTY 
V. y 
DIVISIONAL SUPDT. SEALDAH AND OTHERS.* 


Railways—Suspenston of employees—State Railway Establishment Code—Dis- 
ciplinary regulations—Civil Service Regulation—Rules rz(a), rr(b)j— 
Suspension on the ground of arrest—If previous notice necessary—Sus- 
pension on grounds other than in rules, if can be made, 

Arrest, what is—Appearance in answer to summons, if arrest—Criminal 
Procedure Code (Act V of 1898), Section 46{1). 


Constitution of India, Article 311—Suspension from service, iF amounts to 
reduction in rank. 
7 
Constitution of India, Article 226—Suspension; from service not covered 
under rules of service, if can be set aside. 


A railway employee, called upon by a summons to appear before the 
Special Judge of the Special Court directing that his attendance is neces- 
sary to answer charge of offence under section 420/120B of the Indian Penal 
Code. He appeared and the Judge granted him bail for re-appearance. 


His employer, the Railway Administration, acting under their rules of 


service suspended him from service without giving a prior notice: 


Held that appearing before the Judge and obtaining release in bail is not 
an attest within the meaning of the provisions in the Criminal Procedure 
Code. Appearance in answer to a summons and appearance under arrest 
are not the same thing There being no arrest, the suspension order is 
not on any of the grounds specified in the service rules and is therefore 
liable to be set aside under Article 236 of the Constitution. Previous notice 
is only provided in the rules where penalties are inflicted and is not required 
for suspension order. Suspension from service is not a reduction in rank 
so as to attract Article 311 of the Constitution. 


- Kali Prasanna Roy Chowdhury v. The State of West Bengal (1) 
followed. : 


1725 Civil- Revision Case No. 2020 of 1951 arising out of an application 


1 


"d Unreported decision of H. K. Bose, J. in Original Side Matter 
No. 190 of 1951. . : 
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Application by an employee under the East Indian Railway 
‘under Article 226 of the Constitution of India for-an appropriate’ 
writ for directing the Opposite Parties to forbear from giving 
effect to an order of suspension dated 28-9-5o and also for 
quashing of certain criminal proceedings. 


The material facts will appear from the judgment. 


Sanat Kumar Mukherjee and Subodh Kumar Bhattacharya 
for the Petitioner. 


\ 


Bhabesh Narayan Bose for the Opposite Parties Nos. 1 to 3. 


‘Sinan Banerjee and Smriti Kumar Roy Chaudhury for the 
State of West Bengal. 


The judgment of the Court was as follows: — 


H. K. Boso, J.:—This is an application under Article 226 
of the Constitution of Indía for an appropriate Writ for direct- 
ing the Opposite Parties to forbear from giving effect to an order 
of suspension passed on the 28th September, 1950, and also for 
quashing of certain criminal proceedings pending against the 


` petitioner in the Special Court at Alipore. 


The petitioner is an employee under the East Indian Rail- 
way and was at all material times officiating as Chief Inspector, 
East Indian Railway grain depot, Chitpore. The petitioner 
joined the Fast Indian Railway Administration on or about the 
ist October, 1927, as an Assistant and since: his appointment he 
has been awarded several promotions in service. 


On the 18th August, 1950, the petitioner was served with 
a summons, dated the 1st August, 1950, directing the petitioner 
to appear before the Special Judge of the Special Court at Survey 
Buildings (Alipore) Calcutta, on the 13th September, 1950. This 
summons was issued under Section 68 of the Code of Criminal 
Procedure and directed that the attendance of the petitioner 
was necessary to answer a charge of an offence under section 
420/120B of the Indian Penal Code in Case No. 38 of 1950 State 
v. A. C. Khanna and others. 
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In euni linnice with the said summons the petitioner appear- 
ed before the Special Judge, Alipore, and the Special Judge 
granted him bail on that day and directed the petitioner to 
appear again on the 16th November, 1950. 


In the meantime on or about the 28th September, 1950, 
the petitioner received a letter from the Assistant Controller 
(G.S.) S.D.A. who is Opposite Party No. 2, intimating that the 
petitioner was placed under suspension with effect from the 29th 
September, 1950. 


It is alleged in the petition that before this order of sus- 
pension was passed no opportunity was given to the petitioner 
-to offer an explanation, nor was any charge sheet given to the 
petitioner, nor was he called upon to show cause in respect of 
such charges. It is further alleged that the petitioner was never 
put under arrest or committed to prison and therefore the order 
of suspension that was issued was an illegal order. 


In the petition, the petitioner has also challenged the Juris- 
diction of the Special Court to try the case of the petitioner 
that is pending there. At the hearing, however, the learned 
Advocate appearing for the petitioner has not pressed this point. 


In the counter-affidavit, which has been affirmed by Opposite 
Party No. 2, it is stated that inasmuch as a case was started 
against the petitioner, and he was undergoing trial before the 
Special Court at Alipore, there was no alternative left to the 
Railway Administration but to put him under suspension because 
of the specific provisions in the Civil Service Regulations and 
State Railway Establishment Code to that effect (para. 4). In 
paragraph 6 of the said counteraffidavit it is stated that the 
fact that the petitioner was granted bail by the Magistrate or 
the Special Court at Alipore implies that he had been arrested 
beforehand and as such the order of suspension was properly 
made. 


Mr. Mukherjee, appearing on behalf of the petitioner, has 
drawn my attention to rule 11(a) of the Regulations regarding 
disciplinary action against non-gazetted staff including removal 
from service, dismissal and rights of appeal, published under the 
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Vio gu. - 2 uaa of ‘the. East India LL “Rule d) uns as. > 2 
Me QE - follows: mE. LORS ute S Me PU P ME 
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-Pulin Beliariz s v apn Ă Railway servant shall be placed under 
E elati ^" suspension when he is arrested or committed to prison 
d NE Gare - < pending trial by a court of law, and he.shall remain under 


` Di al, Supdt. ; 
S Eidem a. Sapa ` suspension until judgment is delivered by ‘the court unless; 


D rur _in the event of his release on bail, the authority competent. 
M <H. "K. Bost, J. “to suspend him decides to allow him to resume e dup pend- 
i e - ing decision of the Court; and 
DUES qe -z 7 (b) A railway servant whose;conduct is undergoing in- 
ut A Lr 8S vestigation on a charge maximum penalty for which is dis- 
f missal or removal from the service may, at the discretion of ' 

- the competent authority, be kept under. suspension until ‘his, 
_case has been finally decided. The period : of suspension 
-under this sub-rule should not normally exceed 4 months-- 
except with the approval of the authority next above that. 


basa the penalty” 

Mr. Mukherjee argues that as he was not at any Slat) of 
time placed under arrest or was committed to. prison, the rail 
ir LV" way authorities had no power: to pass an order of suspénsion : 
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Section 480) of the Code of Crintinal Procedure provides as, 
; follows: >. 


T s ! 


: Eu z | E 
e x ot. ot En cating an arrest the Police- Officér or other person 
i nab the same shall actually touch or confine the body 


i 
+ 
1 
' 


"e I the custody by word or action,” 
‘So the mode in which an arrest can be affected. i is: laid: dow 


- case. 
Section 65 of the Code of Criminal Procedure states iat. 


any Magistrate may at any time arrest or direct the arrest, in. his 
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-of the person to be arrested unless there be a submission to * 


"in this Section. It is clear that no such thing p ae in: “this | i 


tL. 


presence, within the local limits of his jurisdiction, of any: person 


` against the petitioner in- exercise of the power conferred’ under’. oe 
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- for whose arrest he is competent at the time and in the circum- aa 
stances to issue a warrant. It does not appear that the Magis- Mis: 
trate of the Special Court at Alipore in the present case pur- =~~ 
ported to act under this section. Pulin Behari 

Chakrabarty 
Section 496 of the Code of Criminal Procedure is as Diin Supdt. 
follows: — Sealdah. 


“When any person other than a person accused pf a H. K. Bose, J. 
non-bailable offence is arrested or detained without warrant 
by an officer-in-charge of a police-station, or appears or is 
brought before a court, and is prepared at any time while in 
the custody of such officer or at any stage of the proceedings 
before such court to give bail, such person shall be released 
on bail.” 


“Provided that such officer or court, if he or it thinks 
fit, may, instead of taking bail from such’ person, discharge 
him on his executing a bond without sureties for his appear- 
ance as hereinafter provided: ” 

The proviso, however, need not be set out here as it 

is not material for the purpose of this case. This section 
sets out the various circumstances under which a bail can 
be granted and a clear distinction has been drawn between cases 
of arrest and detention and cases where the accused appears 
pursuant to or in answer to a summons issued by the court. The 
section makes it quite clear that appearance in answer to a 
summons and appearance under arrest are not the same thing. 
As I have pointed out before, the petitioner was in the present 
case directed to appear before the Special Court by a summons 
issued under section 68 of the Code of Criminal Procedure. As 
is well known, 2 summons is a milder form of process and is 
issued either for appearance (Section 68), or for producing docu- 
ments or things (Section 94). In this case, the Magistrate granted 
bail to the petitioner for the purpose of securing his future 
attendance in court. It does not appear that at any stage the 
petitioner was deemed to be under arrest or as being in Police 
custody. It appears to me that the railway authorities. had no 
power in the facts _and circumstances of this case to issue any 

order of suspension ‘under rule 11(a) ‘of the’ "Regulations. 
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Mr. Mukherjee also submitted that even if rule 11(b) is 
applicable in this case, it does not appear that the order of sus- - 
pension of íhe petitioner in this case was approved by the 
authority next above that imposing the penalty and as the period 
of suspension has exceeded four months in the present case the 
order must be deemed to be had. But as is pointed out by Mx. 
Bose, appearing for the railway administration, this rule, is only 
applicable in the case of disciplinary or departmental proceeding 
that might be started against the petitioner on a particular 
charge. It has no reference and cannot apply to any proceeding 
pending before a court of law. The question of applicability of 
rule 11(b) may, therefore, be ruled out of consideration. 


It was pointed out by Mr. Bose on behalf of the Opposite 
Parties that the service agreement, which was entered .into 
between the petitioner and the railway administration, provides, 
inter alia, in Clause (8) as follows: 


d 2 . . . that the Administration has full 
power ead: authority at any time, for any reason that it may 
consider sufficient, to suspend or dismiss or otherwise punish 
the Railway servant according to the rules of the service in 
which he is for the time being employed.” 


It is submitted that the railway administration can suspend 


~ the petitioner for any reason which they consider as sufficient. 


It is clear however, that this suspension, dismissal or any other 
punishment that may be inflicted upon a railway servant must - - 
be in accordance with the rules of service governing the matter. 
As I have pointed out, rule 11(a) and (b) deal specifically with 
cases of suspension and as a specific rule has been provided re- 
lating to this matter, this rule must govern all questions of sus-: 
pension that may arise between a railway employee and the rail- 
way administration. It appears to me that except on the grounds 
and in the circumstances prescribed in Rule 11(a) no order of 
suspension can be passed by the railway administration on its 
employees. 

It was further submitted by Mr. Mukherjee for the peti- 
tioner that as no opportunity was given to him to show cause 
before the order of suspension was made, the order is bad. It is 
clear, however, from rule 12 of the Regulations that it is only 
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before an ordér imposing penalties which are specified in items 
Nos. 2 to 6 of Rule 2 is passed that a Railway servant is entitled 
to be informed of the definite offence with which he is charged 
and he is entitled to an opportunity ta show cause why a lesser 


penalty should not be imposed. The 


penalty of suspension is, 


however item No. 7 and so outside the operation of Rule 12. 


It was further contended by Mr. Mukherjee that suspension 


is reduction in rank within the meani 


ng of Article 311 of the 


Constitution of India and therefore his client should. have been 
given reasonable opportunity to show cause as is contemplated 
by that Article before the order of suspension was passed by the 
railway authorities. I have already "held in the case of Kali 
Prasanna Roy Choudhwiy v. The State of West Bengal (1), 
differing from à decision of the Nagpur High Court, Provincial 
Government C.P, and Berar v. Shamsul Hussain (2), that sus- 
pension is not reduction in rank within the meaning of Article 
311 of the Constitution of India. In my view, the petitioner 
was not entitled to have any opportünity to show cause before 


the order of suspension was made. I 


n view. however, of my 


finding on the point that as the. order of suspension was not 


`` passed in compliance with Rule 11(a) 


order is bad, this petition must succeed 


The Rule is made absolute to the 


of the Regulations, the 
in part. , 


4 


extent that the order of 


suspension, dated September 28, 1950, is cancelled, and the 


. Opposite parties are directed to forbear 


order. M 


Theie will be no order as to costs. 


from giving effect to that 


v- 


S.D.G. Rule made absolute in part. 


'(1) Unreported decision of H. K. Bose, 
No 130 of 3951. 


(3). [1949] A.LR. Nag. 118, $ 
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' . ORIGINAL CIVIL. >. =` 
l : Before Mr. Justice P. B. Mukharji. 


AMARENDRA NATH GHOSAL 
! v. x 
BIBHUTI BHUSAN CHOWDHURY.*: . 


Ejectment sutt—Meaning of the word ‘ annoyance *!—Bieaches of conditions 
* of lenancy—Meaning of Section 12(t) (c) of the Calcutta. Rent Ordinance 

of 1946—When a tenant can get protection under the Rent Act—Whether 

notice to qu need state any ground 

Systematic and regular use of filthy language and habitual conduct of 
indulging, in most obnoxious and vulgar abuse come within the meaning 
of the word annoyance under section 12(i) (cf of the Calcutta Rent 
Ordinance'of 1946. 

The. ddnojance must be to occupjers of adjoining or neighbouring 
premises’ The word nuisance under the Act is not defined only to pro- 
prictary. nuisance ` j 


Abuse may be the tort ot defamation or slander _ but not the tort of 
nuisance. í ] 


Jm 
P 


b 


^ 


At tenant who is not a ient paying and condition performing tenant, ,, 


cannot ‘avail of the protection of the Section 12( of the Calcutta Rent 


' 
4 s i 
It is not'necessiy to state the grounds for: eviction in a notice’ ‘to 
quit. Thevinclusion of a ground in the notice to‘ quit docs not make the 
suit a-suit fór eviction on the gound stated on the notice to quit. Plaint 
1s the only document which should be construed to find out on whae 
ground eviction is claimed. 


Suit to recover possession of the top floor of premises 
No. 115, Lower Circular Road, Calcutta. 
es material facts will appear from the judgment. 
~ S. Das with Salil K. Roy Chowdhury for the Plaintiff. 
" K. Bhattacharjee for the Defendant. 
* The Tope of the Coutt was as follows: — 


P. B. Mukharji, Jj. :— This is a suit instituted on the 15th 
. day of April, 1948. In this suit the plaintiff claims to recover 
possession of the top floor of premises No. 115, Lower Circular 


* Origine! Side Sult Ne, 190g of 1g4b. 
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Road, Calcutta. The plaintiff's case, briefly, is that the defend- Civi. 





ant was a monthly tenant of the said premises of which one of 

the important conditions was that the defendant would behave m 
properly and/or never'use any filthy and abusive language to- Amarendia Nath 
"wards the plaintiff or his agents. It is a curious condition to Ghosal 
find as a term of tenancy but the events will show how it came y: 


Bibhuti Bhusan 


to . ^ rar So . . . foe 
be incorporated as a condition. I will describe this condition Chowdhury. 


as the condition of good behaviour. . The plaintiff alleges breach xi ein 
of this condition and pleads in paragraph 10'that the defendant Mutha mJ. 
has been guilty of conduct which is a nuisance and/or annoyance  - 
to occupiers of adjoining or neighbouring premises and con- 
tinuously uses most abusive and filthy language and threats 
himself and by the members of his family and that he is liable 
to be ejected under section 12(1) (c) of the Calcutta Rent 
- Ordinance of 1946. 'The notice to que was given on the 5th 
of December, 1947. 


In the written statement, the defendant takes a number of 
pleas. It is denied that any condition of tenancy is broken. It 
takes the plea that the notice is invalid and there is also refer- 
ence to say that the plaintiff exercised some kind 'of an undue 
influence. It is specifically denied in the written statement that 
the defendant ever ‘ill-treated or, abused the pantin or hi$ 
agents. : 


The following issues were raised: — 


- 


(1) Were the conditions and terms of tenancy as pleaded 
in paragraph 9 of the plaint true? 


(2) Was there any breach by the defendant as alleged in 
paragraph 10 of the plaint? 

(3) Has the-defendant been guilty of conduct amounting 
to nuisance and Jor annoyance under section 12(1) 
(c) of the Calcutta Rent Ordinance of 1946? 


- (4) Is the suit one in which non-compliance with the pro- 
' — visions of the Ordinance as to payment or deposit 
$ of rent has been taken as a ground for such , 
eviction? 


' 
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(5) If so, is the suit maintainable without the Rent Con- 
troller's order in writing to institute such suit? 


(6) Is the notice to quit valid and legal? 


(7) To what reliefs, if any, is the plaintiff entitled? 


In paragraph 9 of the plaint three conditions of the tenancy 
of the defendant are pleaded. One relates to, what I have 
already feferred to, namely, a condition of good behaviour, the 
exact language,of which I will presently quote. The other. 
relates to the regular payment of rent by the 15th of the month 
next following that for which the rent is payable. There is a 
third condition which says that violation of any of these terms. 
would render the defendant liable to be.ejected by the plaintiff. 


The allegations in paragraph 9 of the plaint are not dis- 
tinctly and separately traversed but in paragraphs 5 and 6 of 
the written statement there is a general and combined reference 
to paragraphs 7, 8'and g of the plaint. In-paragraph 6 of the 
written’ statément reference is made to a compromise and that 
compromise is: said to have been under the exercise of undue 
influence by the plaintiff upon the defendant. 


On the documents this condition of good behaviour is proved 
by, first, a: letter of the 12th November 1944 and, subsequently, 
by a document and a'letter both bearing the date 28th of Febru- 
ary, 1947. The letter of the ~1gth November, 1944 is one 
written by the defendant. The original letter has been marked 
as Exhibit D in this suit. It is in the hand of the defendant 
himself and signed by him. It reads and records as follows: — 


“Babu Amarendra Nath Ghosal, 
Landlord of 115, Lower Circular Road, 
- Calcutta. 


I beg to` mention that I am extremely sorry for myself, 
my son, and my wife and daughter for using abusive language 
to you and insulting you on the ist of November last 1944 and ` 


+ 


\ 
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I apologise for that and I undertake that this sort of abuse and 


. insult do not recur again in future by either myself or any one 


of my, family members. s 


: Yours faithfully, 
Bibhuti .Bhusan Chowdhury. 
42-11-44." 
The next document is a compromise petition which appears 
at page 22 of the admitted brief of documents marked Exhibit A 


. in these proceedings. This was a compromise petition used in 


Suit No. 159 of 1945 between the same parties-in the Presidency 
Court of Small Causes, Calcutta. In recording the settlement 
in that suit, three grounds are given and ground No..g is re- 
corded as follows: 


— 
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" "That the defendant shal] henceforth behave properly . 


with the plaintiff and his agent and shall never use any 
filthy and abusive language towards them, in violation of 
which term he will render himself liable to be ejected.” 


This was signed by the defendant and verified to be true 


by the defendant himself. This, however, was not the only. 


document. On the same date, i.e., on the 28th February 1947, 
the defendant also recorded these- terms in a letter addressed to 
the plaintiff. This letter is marked ‘as Exhibit C in these pro- 
ceedings and it also appears in the admittéd brief of documents. 
The original letter is a typewritten one and bears the signature 
of the:defendant himself and in the margin against different 
paragraphs also appear the signatures of the defendant. There, 
again, in that letter in paragraph 3 the defendant writes in 
these terms: — ; . T 
“That I am really sorry for the fact that my conduct 
in the past towards you and your man has been very much 
unpleasing and has wounded ‘your feelings so much as you 
have expressed to me and I do hereby undertake not to 
transgress the limits of , courtesy and decency in my treat- 
ment towards you and your agent in future, in violation 
whereof I shall render myself liable to ejectment and cease 
- to be a tenant under you." 
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ERES dition*' of the tenancy. 
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Amarendra Nath Upon these documents it is quite clear that the-condition ` 
Ghosal of tenancy was such as pleaded in paragraph 9 of the plaint. 


v I have not referred to the other conditions bécause they tally 
Bibhuti : Bhusan 

Chowdhury with the conditions as set out in the document and létter of the 

28th February 1947.that I have mentioned- and becausé the . 

- Mukharji, J.. condition of good behaviour is the only controversy which has 


been agitated in this trial. 


The plaintiff's evidence has been in support'of these docu- 
ments. T'he evidence of the defendant, however, has been an 
attempt to get out of the effect of these documents. In answer to 

Sero i question 10, on the document recording the compromise the de- 
fendant says that it was “ not his voluntary action ” but he was 

» induced to write that. He says the document does not bear his 

signature. By saying that he perjures himself. The document 

not only does bear his signature but it-is verified by him and he 

admits that much later in cross-examination as he had to in 

Question 149. He tries to make a case that the contents of 

these documents although signed and verified by him to be true 

T ` are false, and in answer to question 24 he says that because he 
wanted to avoid’ the ejectment suit therefore he- wrote these 
false letters and documents. lt is impossible for me to accept. 

z this evidence of the defendant. It is necessary to point out 
here, that the defendant is himself a pleader enrolled in the 
. Alipore District Judge's Court. He has himself said that he is * 

] . a pleader not only confined to the Police Court but most-of his 
time he deals in civil matters. I cannot imagine how a lawyer 
would write such language as appears in Exhibit D dated the 

12th. November, 1944 that he is extremely -sorry not only for 

, himself but for his son, wife and daughter for having used 
abusive and insulting language to the: plaintiff if, in fact, he: 

never used such language. If he wished to avoid the ejectment 

notice as he says, then I do not see the point why he brings into 

` - this letter not only himself but every member of his family. 
© Then again òn the compromise petition of the 28th February 

1947, I cannot accept the evidence of the defendant when- he 

says that this was not the real state of affairs. If it was not so, 

he as a pleader should have known that he was signing some- 
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thing in the petition which was wholly wrong and false. A 


, person who-can persuade himself to take such grossly improper , 


conduct is a person who not only should be disbelieved by a 

court of law but who should as a member of the legal pro- 
fession have khown better. His evidence left no room for doubt 
in my mind and leaves no room for doubt in fact that he has 
told on oath: deliberate untruths. As I have said, he has per- 
jured himself, Mr. Bhattacharjee, learned counsel for the de- 
fendant, has with considerable wisdom, offered on behalf of 
his client and in the presence of his client in Court unqualified 
apology and he has ásked for forgiveness for his client having 
regard to his old'age. I will only say this that I will not take 
the extreme course which the law provides when a witness per- 
jures himself like this because of the apology tendered in court 
by counsel but will content myself out of respect for his age 
hy only warning him. In Q. 132 in order to get out of the 
effect 'of the compromise petition he says that the whole thing 
was done in à hurry by the lawyers and he did not know that 
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he had to sign anything and the document was given to him : 


abruptly. I do not believe a word which the defendant says 
in this answer: ‘The petition might be in a hurry but why sign 
also the letter. There was no hurry for that letter. It is in 
"this Q. 132 he says at first that it does not bear his signature. 
Then’ when he was shown his signature he says it is not a 
“steady " signature and then when he was asked whether it was 
. his signaturé or not, he broke down to say that it was. As I 
have said, Ex. C dated the s8tlr February 1947, is the letter which 
has not only his signature at the bottom of the letter but-he has 
signed his name on the margin of that letter at least on four 
different occasions against each paragraph. That is the man 
who wished to say at first that the document: did not bear his 
signature. Such brazen disregard for truth I have rarely come 
across in a witness in this Court. T 
On the evidence. before me L am satisfied that the terms 
and conditions of tenancy were such as pleaded in paragraph g 
of the plaint and answer the issue accordingly. 


Issus s: : 
In this fesue the question turns now as to whether after 
having made this condition of good behaviour as one ‘of the 
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express conditions of tenancy. there was a breach ot it -by the 
defendant as alleged in paragraph 10 of the plaint. No other 


breach of any other condition has been raised or argued before 
me. = 


On this point both the plaintiff and his durwan Rasso Das 
have given evidence. The evidence of the plaintiff is that he 
was abused filthily by the defendant. Whenever his servant, 
the durwan went to collect rents the defendant abused him. 
The defendant also used bad language against the plaintiff "in 
the presence of his servants. When the curfew was in force 


the defendant used to come very late to the house and on those: 


occasions he abused his servant and also used bad language 
against him. That is his evidence in answer to Q. 23. Accord- 
ing to the plaintiff the defendant described him as being not a 
gentleman. The other abusive cpithets which the defendant 


used ‘against the plaintiff are "Sala." "son of a pig" (Q. 25). . 


.In fact the plaintiff in his answer to Q. 95 says that there are 


other terms which he found were embarrassing. for him to men- . 


tion in Court. The plaintiff has also been described by the 
defendant as “ungentlemanly,” '"mean." The. plaintiff has 


pledged his oath io say.that he had noticed the defendant push- 


ing his servant down the stàirs and that he bad also noticed 
bim pushing him Pad on the ground foor (QQ. 37—38). 


Tht evidence of the a durwan Rasso Das supporti 


what the plaintiff has said’ In answer to QQ. 11—12 he says 
‘that the defendant used to push him out by using his hands 
whenever he was there to collect rents. He also says that when 
the defendant came late-at night during curfew hours he used 
to shout for the durwan to open the gate and start abusing hini 
by calling him a “ bastard " and other epithets-which he men- 
‘tions in QQ. 19-20. Rasso Das says that these abuses were used 
not only against him but also against his master and ‘in his 
presence and in the most filthy language. : 


On behalf of the defendant he himself and his son Shyamal 


Kumar Choudhury have given evidence. The defendànt says | 


at first that he. never used filthy language against the landlord. 


z 


"In fact his answer to Q. 8 when be was asked if he abused the’ 


É landlord filthily is * Nothing'of the kinds -I'ahways treated. 
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with respect." Having treated him with, uber and not having 
at all abused him, he wrote the letter of the 12th November, 
1944, signed the compromise petition of the s8th February, 
1947 and also wrote again to the plaintiff on the same day in 
the.terms which I have mentioned and which I do not wish 
to repeat. According to Shyamal Kumar Choudhury, the de- 
fendant's son, it was the plaintiff who used abusive language and 
that is also the^testimony of the defendant himself. I will take 
one illustration relating to án incident on the ist November, 
1944, prior to that letter of the 12th November, 1944 as showing 
the entirely unreliable character of the testimony both of the 
defendant and his son Shymal Kumar Choudhury. The de- 
fendant in answer to Q. 16 to which 4 reference has already 
been made on another point says that he was out for a short 
while on the.:st November, 1944 from the house but came 
back to see that there was commotion going on between the 
landlord and his son and the landlord was abusing his son 
asking him: to. prove his parentage. Then the defendant's 


evidence is that he is supposed to have told the plaintiff “ What 


are you talking about? You are questioning about the legiti- 
macy of my son, what about your son?" Although the defend- 
ant introduces this story while he was being examined in chief 
and in atiswer to a question from this Court as to whether he 
wrote, the letter of the 12th November, 1944 involuntarily, this 
iticident according to him as he now describes it, was never put 
to the plaintiff while the plaintiff was in the box being cross- 
examined, and inspite of the fact that the defendant was in 
Court ifistructing the learned counsél. The defendant’s son 
when he came to the box exceeded his father in his zeal. 
According to him, describing the same incidentin answer to 
Q. 10 he says that apart from the abuse which the plaintiff hurled 
at him in asking for proof that he was born, out of the loins 
of his father, he-says that the plaintiff even abused his sister 
when. she came to intervene and according to this son of the 
defendant, the plaintiff is supposed to have said at the time ot 
altercation to his sister," Why do you meddle in this affair? 
You are no better than common prostitutes." It is remarkable 
that when the father was in the box he did not say or-suggest 
anything of the kind of an incident which the defendant's son 
suggested. It is this defendant who signs the letter of the 12th 
November 1944 apologising for among other things, his 
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daughter's abusive language against the plaintiff. and under- 
taking such language will never again be used by him or his 
family members. It is also remarkable if it were a fact why 
not a word would be -put to the plaintiff in cross-examination 
about this incident of -his having abused the defendant's 
daughter in the terms alleged after the plaintiff had concluded 
his evidence. Shyamal Kumar Choudhury in subsequent 
answers to QQ. 10 to 16 and QQ. 57 to 63 gave me the im- 
pression that he was prepared to conceal the truth from the 
Court!although not in such daring manner as his father. At 
the end of the answer in Q. 10 he says "In the meantime 
my father arrived." ‘Then when he was asked in Q. 12 whether 
his father was present at the time of the incident, his answer was 


“ He arrived at the end at the last stage of the quarrel.” "Then 


as questions proceeded he slowly wriggled: out of the situation. 


He says his father did not hear what the plaintiff was supposed to: 


have told him and his sister. That was his answer to Q. E Then 


he says his father arrived "after the quarrel was over." That 


I1 


was his answer to Q. 15. Then he says his father did not hear 
any of the abuses. 'He remembers then in Q. 17 that his father 
was not there when he and his sister were being abused by the 


plaintiff. Having said all that, the learned counsel later:in ^ 


+ cross-examination put to him in Q. 58 that if his father had 


said that he was present ard heard all the'abuses exchanged 
between him and the landlord whether that would be a correct 
statement. He gave the most philosophical falsehood that was 
possible for him to utter in such a situation in this way “J can 


put it this way that if anyone hears the report of the quarrel he- 


naturally can say that he himself.has seen the quarrel and he 


has also heard it" No son, I suppose, could have taken a ` 
greater vicarious responsibility for the father even out of the : 


great sense of -duty which that relationship implies. Then in 


Q. 60 he discharged his loyalty to truth and to his father as ` 


best.as he could when he was asked to choose whether his 
father was right or whether he was right, by saying that tbey 


were both right, although it is not possible for me to see how . 


that can be so. Finally in answer to QQ. 62-63 he says that 
his father did not speak to the landlord at the time of the 
altercation. If that is so, then his father's answer to Q. 16 "I 
fold, What are you talking about? You are questioning about 


sy 


the legitimacy ‘of my‘son? Then what about your son?"—is 
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absolutely false. Having seen both the father and the son and 
having disbelieved both of them on these grounds, I. will not 
consider it necessary, to find out which of the two uttered the 
greater falsehoods in this Court. | f 


`I, therefore, hold that the defendant did commit breach of 
the condition of good behaviour by using abusive language 
against the plaintiff and his agent. < 
Before I leave this issue I will only make a brief reference 

to the correspondence bearing on the point. After the letter 
and the compromise petition of the 28th' February, 1947, the 
- relevant letter is of the 14th August, 1947. Within a period of 
six months after the undertaking of good behaviour this letter 
shows that the pleader on behalf of the plaintiff is writing to 
the defendant in reply to a letter from the defendant on the 
25th June, 1947. In that letter the plaintiff's pleader writes: — 


“You are still continuing and indulging yourself in 
your old habits to the utter annoyance and disgust of all 
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inmates of the house including my client. You have made ` 


all attempt in your said letter to suppress truth which will 

- be of no avail to you if and when my client is forced to 
adopt necessary steps against you for your unpleasant 
manners and dealings with my client or his employee. As 

. a practice, my client always sends his man to collect rents 


on due date, but unfortunately he has been at times roughly : 


handled and dealt with by you as he was on former 
. Occasion as stated in my previous letter to you. My client 
expected that after the receipt of my previous letter you 
will be good enough to check yourself and some of the 
most unreasonable members of your family who are also fre- 
quently in the habit of abusing my client’s man having 
lost all sense of decency. You have failed to act up to, this 
expéctation of my client.” i 


Then followed in the correspondence mutual allegations 
and counter allegations. E : 
Issue 3. 

This is the major issue on which has raged the main contro- 
-wersy in this suit. 7 


` 
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The plaintiffs case is that by the conduct of the defendant . 
in using filthy and abusive language and in assaulting the plain- 
tiffs durwan the defendant has -been guilty of annoyance or 
nuisance within the meaning of Section 12(1) (c) of the Calcutta 
Rent Ordinance of 1946.. According to the plaintiff, the de-_ 
fendant's son Shyamal Kumar Ghoudhury-also abused him and 
threatened him with the statement that he would. “turn him 


_ out by the neck." That will be found in his answer to Q. 76. 


I have already discussed in detail the abuse and the terms of 
the filthy language that the defendant has used against the 
plaintiff. r ; 


Li 


There is also the evidence given on behalf of the plaintiff 
by Jyotirmoy Majumdar, a medical practitioner attached to Nil 
Ratan Sarkar Medical College Hospital." He has his chambers 
and a faboratory at No. 11 5, Lower Circular Road on the ground: 
floor. His evidence in answer to Q. 9 is that the defendant is- 
in the habit of throwing garbage from the kitchen and other. 
rubbish which soiled his dress when he used to. come oit of the 
verandah, the defendant's kitchen being over the verandah- of 
the doctor's chambers. To say the, least, it is certainly annoy- 
ance. He also says that there is a rain water pipe running in 


front of his laboratory and the defendant throws all kinds of 


dirt and stinking water through that rain water pipe: which 
cause great inconvenience to him. In fact the matter took such 
a serious turn later on that although he mentioned it to the 
plaintiff the situation-not having thereby improved he. applied 
to the Magistrate and the defendant was ultimately warned by 


' the Police. The actual warning of the Police, however, was 


after the institution of the. suit. In cross-examination a sug- 


gestion was made to him that the doctor was anxious to enlarge 


his clinic and had an eye on the accommodation of the defend- 
ant; It was a vain suggestion as will appear from the QQ. 48-49. 
I do not find anything on record to justify that suggestion and 
to hold that.the doctor is in any way an interested or a partisan 
witness, : 


On this aspect of the question on behalf of the plaintiff 
it has also been contended on the- evidence: which I have 


: analysed already that the defendant's insistence to keep the gate” 


Vor. 891 - HIGH COURT. 


open during the prohibited hours of curfew was also a cause of 
great annoyance to the plaintiff. ` : | 


It is necessary in determining the issue to have in mind the 
exact language in Section 12(1) (c. It provides that the tenant 
will not be entitled to the protection of Section 12 “ where the 
tenant has been guilty of conduct which is an annoyance or a 
nuisance to occupiers of adjoining or neighbouring premises." 
Tt appears to me that in order to attract this clause it has to be 
established first a conduct of the tenant, secondly that that con- 
duct is a nuisance or an annoyance and thirdly that it is so to 
the occupiers of adjoining or neighbouring premises. Ordinarily 
-annoyance to a landlord who does not answer the test of being 
an occupier of adjoining or neighbouring premises will not be 
sufficient under the Ordinance. In this case the evidence is of 

' the medical practitioner Jyotirmoy. Majumder who is an occupier 
of adjoining or neighbouring flat in -the same .premises. The 
plaintiff himself although not in his capacity as a landlord, 
answers also the test laid down in that clause of the Ordinance 
because the plaintiff himself is also an occupier of adjoining or 
neighbouring premises. The plaintiff is also a medical practi- 
‘tioner and an M.B. of the Calcutta University and a practising 
doctor. He is not only the landlord of the defendant but he 
has also his own chambers in the same premises at No. 115, 
Lower Circular Road on the ground floor. His residence also 
is in the adjoining or neighbouring premises. He lives at 
premises No. 115/5A, Lower Circular Road, a house which is in 
the same compound with the “house in suit. 


Some argument has been advanced before me as to the 
meaning of the word ' nuisance ' in this clause in the Ordinance. 
Mr. Bhattacharjee who has argued this case against great odds, 
contended that it must be confined to proprietary nuisance. I 
am not disposed to limit ‘the word nuisance only to proprietary 

- nuisance in the context of this particular clause. The section 
itself does not qualify the word ‘nuisance’ and it appears to me 
that it would be unjustifiable to imply and read such a qualifi- 
cation when the language does not indicate it. Noise for 

- instance is a well recognised nuisance in law. But noise as a 
nuisance cannot be described as a proprietary nuisance. Even 
then it is nuisance in law. The next contention of. Mr. Bhatta- 
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charjee is that even on this interpretation of tbe word - 
" nuisance," mere abuse can never be a nuisance. Mr. Das for 
the plaintiff.on the other hand contends that if a man indulges 
in constant abuse and vulgar language he can certainly be said 
to make himself a nuisance; It may be so in common parlance, 
but I do not think it is a nuisance in law. Pushed to its logical 
conclusion Mr. Das's contention will lead to the absurd result 


that every slander or defamation will be also a nuisance. I am 


not prepared^to add such a novelty to the tort of nuisance. 
Abuse may be the tort -of defamation or slander but not the 


tort of nuisance. 


But although abuse may not be a nuisance, systematic and , 
regular use of filthy language and habitual conduct of indulging 
in most obnoxious and vulgar abuses do in my judgment come 
within the meaning of the word “annoyance” in this Section 
of the Ordinance. The facts on the evidence leave no room for 
doubt that they denote a clear case of annoyance within the 
meaning of Section 12(1) (c).of the Calcutta Rent Ordinance of 
1946. Similar provisions are to be found under the English 
Rent Restriction Acts and the cases decided there have been 
carefully collected in the Fourth Edition of R. E. Megarry's 
“The Rent Acts,” pages 98-99. According ‘to the authorities 
mentioned there the word 'annoyance' is said to cóver the 
tenant's systematic discourtesy to his neighbour's visitors or his 
persistent noisy abuse of the landlord. On systematic discourtesy 
and noisy abuse the author cites the cases of Shine v. Freedman 
(1) and Adamson v. Fraser (2). To my mind the conduct of the 
defendant on the evidénce as I have found is clearly annoyance. 
It is annoyance to the plaintiff not' qua, landlord but in his 


. -position as an occupier of the adjoining or neighbouring flat in 


the same house where he has “his chambers or in the adjoining 
house where the plaintiff lives. The effect which the defendant's 
conduct has on the plaintiff's mind is best stated in his own 


language. That will be found in his answer to Q. 79. The 


Iu says there: — 
^] am very unhappy about it. I have a family and 
my, children are growing up. Sometimes I have a feeling 
that I should leave the house and go away somewhere else. 
(1) [19:26] E.G.D. 376. (2) [1944] 61 Sh. Ct. Rep. ‘132. 
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In the midst of filthy language my children should not be 
allowed to be brought up. My wife is busy in the kitchen 
which is adjacent to the quarters occupied by the defendant 
and my, wile also objects vay much to this state of affairs 
going on.' : 


I have no doubt left in my mind that that is the reasonable 
reaction of any man who has to live in the midst of such act 
and conduct as the defendant has shown on the evidence. I 
adhere to the view I expressed on the meaning and construction 
of the word “annoyance” in Kanchanmala Dassi v. Lilabati 
‘Debi (1), at p. 341. 


I, therefore, hold that the defendarit-tenant has been guilty 
of conduct which is annoyance within the meaning of Section 
1à(1) (c) of the Calcutta Rent Ordinance of 1946 and answer 
this issue accordingly. 


To my mind the defendant in this case cannot have any 
benefit of this protective provision of Sectiori 12 of the Ordinance, 
Section 12 of the Ordinance, read as a whole, means that no 
decree for the recovery of possession shall be made so long as 
the tenant pays rent and performs the conditions of the tenancy. 
It is in my judgment essential that these two preliminary con- 
ditions of payment of rent to the full extent allowable by the 
Ordinance and secondly of performance of the conditions of the 
tenancy must be satisfied before a tenant can be allowed to 
claim the defence or protection offered to him under Section 12 
of the Ordinance. It is only when he does so satisfy them both 
that the subsequent questions of whether the “provisos are 
attracted or not so 'as to exclude him again.from such protec- 
tion can arise. Otherwise the application or consideration of 
the provisos is from this point of view an irrelevant considera- 
tion. In my judgment the consideration of the provisos is, on 
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"he facts of this case, irrelevant. It is irrelevant becausé the _ 


tenant has not performed the condition of his tenancy. That 

condition was the condition of good behaviour and not to use 

filthy or abusive language. It was expressly made a condition 

of defendant's tenancy. It was made a condition after a long 

series and miserable record of litigation ever since the defendant 

came on to the premises. Be that as it may, it is an explicit" 
(1) (1951) 87 C.L J. 332- i 


Civir. 


1952 


—— 


Amarendra Nath 
' he must be-first a rent-paying and secondly a condition-perform- 


Ghosal 
v. 


Bibhuti Bhusan 


Chowdhury. 





Mukharp, J. 


THE CALCUTTA LAW JOURNAL. [Vor. 89. : 


condition giver by him under his hand, If he has broken that 


: condition, then it is not for such a tenant to-claim the benefit, 


of Section 12 of the Ordinance. As I have said, before the 
benefit of Section 12 of the Ordinance can be given to the tenant 


ing tenant. If he.does not satisfy these two tests, Section 12 of 


I have beld that the defendant has broken the condition of good 
behaviour and has not performed that condition. On that 
ground also I hold that the provisions of Section 12(1) of the 
Ordinance cannot be availed of by the defendant. = 


The language of the section of the Ordinance is clear enough 
to my mind to produce this result. But in case any reference 
is needed £o illustrate the principle on which this view is based, 
reference may be made to the decision of Buckland, J. in Jetha 
Bhulchand v. F. C. Grace (1), under the old Calcutta Rent Act 


of 1920 where the learned Judge pithily observed at- 


page 679.—" Where such a these conditions as afe ap- 
plicable are not fulfilled, . is mere waste of time to 
consider any other plea de: the Calcutta Rent Act.” So 
again in. Bithaldas Chandak v. Lalbehari Dutt, & Sons (a), 


. Rankin J- under the same Act observed at page 971:—" The 


Rent Act puts the tenant who complies with its conditions into 

much the same position as a'tenant who is entitled to a term 
-but that privilege is given to a tenant who 

save his rent and po formi his conditions and to no one-else.” 


,, Before I leave this issue it is perhaps necessary to refer to 
one aspect of the case which Mr. Das, learned counsel for the 
plaintiff, urged. He-tried to make a case of nuisance on the 
ground that the defendant had converted the roof.of the house 
into:a vegetable garden and, in fact, has been growing fairly 
longish trees on it too, one of them being called the ' Manasha 
tree’ with a height of-certainly about 5 feet. It is true that he 
has proved that on the evidence. But the fact remains that this 
is not in his pleading as a ground for eviction. This particular 
kind of nuisance, if nuisance it be, finds no place in the plaint. 
That being so, I, am not prepared to accept Mr. Das’ argument 
that a fact which is not pleaded even though may be a nuisance 
should be taken into consideration in determining the suit. 
(t) (1922) 26 C W.N. 678 (2) (1921) 45 C.W.N 967. 


; the Ordinance is of no avail to him. On the facts of this case ' 


FS 
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„Issues Nos. 4(a) & (b): V e 

"This issue is raised.on the construction of the plaint with a 
-view to attract the provision’ of section .14 of the Calcutta Rent 
Ordinance of 1946 where it is said that no suit for non-compliance 
with the provision of this Ordinance as to the payment or de- 
posit of rent has béen taken as a ground for eviction, shall 
be entertained by any Court unless the landlord has been per- 
mitted by the Rent Controller by an order in writing to institute 
such suit or proceeding and has produced before such court proot 
that such permission has been granted Ít ıs admitted that^no 
such permission "was asked for or obtained for the suit. It is 
contended that it is not necessary. 


r 


` The substance of the plaintiff's argument is that, this is not 
a suit where non-payment of rent is urged as a ground for such 
eviction within the meaning of section 14 of the' Ordinance. 

The main pleading of the cause of action is to be found in 
paragraph 10 of the plàint. Giving my most careful considera- 
tion to that paragraph I have come to the conclusion that the 

. breach on which thé suit for ejectment has been instituted is 
the breach which is contemplated in section 12(1) (c) of the 
Ordinance, that'is, the clause regarding nuisance or annoyance. 
Non-payment of rent is not pleaded as a cause of action. "There 
i» no claim for any arrears of rent either in thexplaint. 

Mr. Bhattacharjee drew my attention to the pleading in 
paragraph g where payment of rent is pleaded as one of the 
conditions of tenancy and he has also drawn my attention to 
paragraph 10 which charges the defendant with committing 
breaches of the said condition without specifying which.one of 
the conditions in paragraph 9. It is quite clear to my mind 
that what paragraph g of the plaint does'is to set out the con- 
ditions of tenancy and not the breach of the conditions. The 
cause of action is not the conditions of the tenancy so much as 
their breach. That breach is pleaded in paragraph 10 of the 
plaint In pleading it is quite true that the word "said con- 
dition” in singular are used. But apart from the fact that the 
word “condition” is used in the singular and not plural which 
makes it ambiguous in the sense as to which condition is meant, 
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and this ambiguity entitles the Court to look to what is the 
context of paragraph 10 and what appears just immediately 
before and after the words “ the<said condition," there is no 


Amarendra Nath ambiguity when one reads the whole of paragraph-10. The 
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Chowdhmy 


Mukharp, 


J.. 


pa 


- 


, language leaves no room for doubt in my mind,that when para- 


graph 10,is read as à whole, the fair and only construction shows 
that the cause of action is that the defendant is guilty of con- 


duct which is a nuisance or annoyance to occupiers of ,adjoin-- 


ing or neighbouring premises. That is expressly stated in that 
paragraph 10 of the plaint. It is also expressly stated that the 
defendant continuously used most abusive and filthy language 
and threats himself and by the members of his family. If non- 


payment of rent was the breach that was complained of, then the - 
' only reference to section 12(1) (c) of the Calcutta 'Rent- Ordin 
‘ance would be entirely inappropriate and meaningless. 


It is necessary to observe one-other argument which: has 
been made by Mr. Bhattacharjee. It is based on the notice to 
quit and amounts to this that because.the notice stated non- 
payment of rent as one of the grounds therefore the suit is one 
for non-payment of rent. I am unable to accept this argument. 
The notice to quit, in this case gives two grounds; one was 
irregular payment of rent, and the other was-the guilty conduct: 
amounting to nuisance. It is not necessary under the law to, 
set out the grounds in a notice to quit. The contents of a 
notice to quit and its service are governed by the Transfer of 
Property Act. The Rent Act or the Rent Ordinance does not 
affect the question of the notice to quit its requirement o1 ‘its 
service. 'Thé inclusion of a ground in the notice to quit does 
not make the suit a suit for eviction on the ground stated on 
the notice to quit. Whether the suit is on a particular ground- 
or not, the, „only document which should be referred to and 
which shows the cause of action is the plaint and not the-notice 
to quit. It is quite true that there can be no termination of 
the tenancy without a notice to quit and that the notice to quit 
is a part of the cause of action for eviction. But it is a part 
because the tenancy has to be terminated and not otherwise. 
The reason is obvious.- First a notice to quit does not require 
to state any ground whatever. Secondly, suppose for instance, 


'.there are number of grounds given in a notice to quit although ` 


such grounds are not necessary to be stated in the notice,-and 


" 
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suppose. the person giving thé notice to quit completely fails to 
prove any of the groünds stated in the notice to quit, even then 
he has enough cause for eviction. Again, the landlord may not 
choose to avail of the grounds stated in the notice to quit in 
suing the tenant. In suing the tenant he might confine himself 
to a ground which will avoid any legal prohibition which the 
plaintiff is' entitled to avoid and so facilitate or- expedite his 
sult. i i 

For these reasons I hold that this is not a suit in which 
non-compliance with the provision of the Ordinance as to pay- 
ment or deposit of rent is taken as a grouhd for such ‘eviction 
and I, therefore, answer Issue No. 4(a) in the negative. 


Issue No. 4(b), therefore, does not arise for determination. 


^ 


v 


Issue No. 5: . 


This issue was abandoned by Mr. Bhattacharjee ‘during the 
course of his argument. g 

The notice to quit is dated the 5th December, 1947. It 
satisfies the requirements for legally and properly .determining 
a monthly tenancy. : 


" 


I, therefore, hold that the notice to quit in this case is 
valid and legal and answer the issue in the affirmative. 


- Before I come to the next issue as to the reliefs it will be 
proper in my opinion to, briefly record the reasons whv I con- 
sider that the defendant's testimony is wholly unworthy and dis- 
creditable. First, the defendant's attempt to get out of the 
documents and his undertaking not to abuse gives me the un- 
mistakable impression that he was untruthful. For him it was 
at first a document which he had “not signed," then it became a 
document with “unsteady signature," and then his admission 
that he had "signed" the document. After having signed the 
undertaking, his next conduct is trying to get out of the terms 
by the plea that they were beyond the scope of the suit, and, 
thirdly, the defence of undue ‘influence and coercion between 


the plaintiff.and the defendant. It is a continuous record of, 
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(cwm. € eeo *froi 1934 ^to 1949. No. year passed without” some ~ 
—~ ~ » litigation or other. The first ejectment suit was in 1934. ` ' Then 
1953 V dn 1935 there was a'suit on what is called as the handnote. . “Then 
l Amarendra Nath in 1936 there-was a rent.suit. Then. again, in 1937 there was 
.Ghosal " another suit on the promissory note. In'1938 there followed. 
; v. 


. . S ' again a Tent suit. In’ 1940 'there was another rent suit. In 
* Bibhuti Bhusan 
; Chowdhury. ' 1944 there ` was a, distress: warrant for_6 months’ rents. In 1945 
: = there was another rent suit which was compioniised by the 
" Mukharji,. J; document of the s8th February, 1947. Then, followed “the 
present .suit in this Court in. April 1948: All these previous . 
- proceedings were in, the Small Cause Court, and in the pro-.- 
i ceedings, on promissory notes and ‘hand-notes ithe defence ‘sys- 
E tematically stated by the defendant was. that no money was 
due or thát the promissory note was executed under undue, 
eC influence. In spite- of all” these pleas of, undue. irifluence, the 
` 7  defendarit submitted to decrees in each one of these proceedings. 
Even here, ' as I have already noticed, he referred to the com- - 
, promise in: paragraph 6 . of- his ` written statement ds: being 
.. executed under undue influence. He was cross-examined. on x 
e “these suits and on these promissory notes for,small-stims like 
~ > Rs. 50/- or Rs. 49/8/- and I received the impression from such 
i E créss-examination he wanted to excuse his wrongful _ refusal ‘to | 
: " rnt 
pay even small dues by, resorting ` to the dishonest defence of . 
' undue inflence. His.answers to questions 226 to 248 which I ~ 
have already discussed, give me the impression. that he`-is the 
' most’ unscfupulous witness „that I in my experience in these- 
/ " Courts have ever come -across. ‚Then again while ’ giving 
i ‘evidence the defendant in examination-in-chief in answer.tó ques- . 
'.7 . ^ “tion $88 says that he never had any incident with Dr. Majumdar. 
He repeated that answer in.question 52 ‘in cross-examination. 
Then when he Was confronted with the police warning on the 
complaint-of Dr. Majumdar against the defendant, he had to 
. i^ admit that.it was so. There is yet again one more illustration 
ge dies m ` of the way in which the defendant has perjured himself in this 
a a case (QQ. 56 to 58). He says in-question 40 that hé never had 
any occasion to speak to the-durwan nor did the durwan come 
as, d to his place to collect any rent. ‘Yet in his letter of.the goth | 
October 1947 he was bitterly complaining,” why the plaintiff's 
: ; D "servant: was being sent to him to collect the rent. “He says at - 
do 98 . page 51 of the admitea brief of documents i in hal letter of the 
: fad soth oer 1947.7 “I do 1 not like at all that yoù, will send TE 
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servant to me to collect the rent {rom me." He tries at this stage 
to make a case that he paid rents directly. I am prepared to 
give him the benefit of doubt so far as the payment of rent 
direct to the landlord is concerned in the few months in 1947, 
in fact up to June 1947. But that does not take away the 
lalsehood which he has uttered in question 40 when he said 
that the: durwan never came to collect rent when he himself 
expressly stated in the letter dated goth October, 1947 that the 
servant did come to collect such rent. Lastly, he answers in 
question 261 that he does not remember if he was arrested in 
violation of the curfew order. Then again he starts remember- 
ing all the details of the arrest and finally admits that he was 
arrested in answer to questions 265 to 267. Those are my 
reasons for finding the evidence by the defendant to be wholly 
untrustworthy and for holding that, he had no regard for truth. 
In my judgment, not a word of the evidence that he has given 
in this suit before me should be believed. 


Issue No. 6: 


Reliefs follow as a matter of course on the findings on the 
issues I have stated. There will, therefore, be judgment for 
the plaintiff for possession, mesne profits at the rate of rent from 
the first day of January, 1948 until delivery of possession and 
costs. 


H. P. Dutt œ Co.: Solicitors for the Plaintift. 
B. C. Chakrabarty: Solicitor for the Defendant. 


S.K,R.C, Suit decreed. 
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Cni. — i a TANAB ABDUL: HAMID 
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qm e rud THE STATE OF- WEST BENGAL Anp OTHERS, 
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West Bengal Premises Requisition and Control (Temporary Provisions) Aa 
1947—Whether ‘public, purpose’ justiciable m,a Court of -Law— 

. Art. 31(2) of the Constitution —Requisition for employces of State Govt., 

if a public. Purposes. um ] 


Pod ^ 
a 


` -The question whether a ‘requisition: under Section 3(1) of ‘the West 
Bengal Premises Requisition. and-Control (Temporary Provisions) Act 1947, 
- (W.B. Act V of 1947) is for a “ public, purpose ’ is justiciable in a Court of 


Law. . f TP D ous mS 


W.B.S.K. Co-operative Credit Soviel: ‘Lid v. Bella Banérjee (1) and 
Province of Bombay v. Khusaldas Advani (2), referred, to. 


4 MEC E 


4. C. Mohamed v. Sailendia Nath (8), disiopuith ad: 


A requisition for the employees of a State Government. is for ; a public 
pipor: 


. ‘Application ‘under -Article'.226 of ’ the Constitution ` for 
rae appropriate writs for cancellation of an order of .requisition 
dated: 8-5-50 and for direction upon the- Opposite Parcs to 


forbear from giving -effect:to the order. 
The materia facts will aes from the Judgment Ag 


Subimal C. Roy uid P. N. CRDI. e the Applicant 
d. K. Sen and Arun K. Mukherjee for the Respondenti; 
The judgment of the Court was as follows: — 


` February, a7. H. K. Bose, J. i—This-is an application under Article 230 


of the Constitution for appropriate writs for cancellation of 
ds, * Application under Article. _ 226 a: the Constitution. Original Sida 
` Matter No. 162 of 1951. 
G) (1951) 55 C.W.N. 778. Q (1950) " G.W.N. 642. 


(2) [1950] A.LR. S.C. 223, 
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an order of requisition dated the 8th of May, 1950, purported to 
be passed under the West Bengal Premises Requisition and 


Control (Temporary Provisions) Act 1947 (Act V of 1947) and - 


for direction upon the opposite parties to forbear from giving 
effect, to that, order or. pug any. GS or proceedings there- 
UBPER LU uuu d d e 


. The petitioner js the owner of premises No. 2, Chhaku 
Khansama Lane, Calcutta., The case of the petitioner is that 
prior to March 1950 the petitioner let out the premises to one 
Yusuf Miah at a rent, of Ks. 300/- per month. In or about 
the month of March .1950, communal disturbances broke out in 
Calcutta and, the, area where the petitioner's premises was 
situated was badly affected .by such disturbances, with the result 
that refugees from East. Pakistan and other persons forcibly 
ousted all the sub-tenants, under the said Yusuf Miah (who were 
all muslims) from the said, premises. Yusuf Miah immediately 
thereafter left for East. Pakistan. In April 1950 the Nehru- 
Liaquat Ali Pact being entered into, the said Muslim tenants 
who were driven out of the said premises by the refugees made 
an application on or about.the 20th April, 1950 to the Deputy 
Commissioner of Police, North, requesting him to restore 
possession of the said premises which. was in the wrongful 
occupation of the refugees and others, to the said tenants from 


whom possession had been wrongfully taken. This petition of, 


"the tenants is signed by one Khaliluddin and- one Md. Ishaq 
and is countersigned by Abdul Hamid -the petitioner in the 
present proceedings. 'This petition further shows that one 
Yusuf was the representatives of the tenants who were driven 
out of the premises and he made.complaints to the Thana about 
the forcible eviction; but no police assistance was available. 
Yusuf Miah thereafter having left for Pakistan, on or about the 
agrd April,,1950, the petitioner at the request of one of, the 
tenants who were actually residing at, the said premises granted 
a tenancy to Abdul Majid for a period of one year and accepted 
a sum of Rs. 325/- as advance payment. This.Abdul Majid is 


respondent; No. 4 in the present proceedings. On the 1st of . 


May,,1950 the: Police, authorities removed the refugees and other 


persons who, were in ,wrongful occupation, of: the: premises and , 


made, over. possession to the Muslim tenants who were in the 
premises at the, time of commencement of,the communal dis- 
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turbances. , On the'end of May 1950 the’ refugees again started 
creating trouble and threatened the tenants with dire corise- 
quences in case they ‘continued to" occupy. the said: premises. 
Apprehending a ‘breach: of the peace three of the ‘tenants— 


Mushtaq Ahmed, Khaliluddin and Md. Ishaq and the petitioner ` 


applied to the Deputy Commissioner of Police for protection. 
On the 8th of May 1950 the respondent No. $ who is the 
Assistant Secretary to the Government of West Bengal issued' an 


order. in writing: purporting to requisition the said „premises 7 


under section’ 3(1 ) of the said W.B. Act V of 1947 and notice of 
such acquisition was sent to the petitioner on’ or about the 
1oth of May 1950 requiring the petitioner to place the property 
at the disposal of the First Land Acquisition Collector on that 
date. ‘On the same date the Land’ Acquisition Collector 


through his représentative took possession of thé major portion. 


of the' said’ ‘premises. No notice of the requisition was however 
served ‘on either Yustif Miah or Abdul Majid who: were: the 
direct: tenants of the petitioner. On the 22nd May 1950 Abdul 
Majid: commenced Criminal proceedings against the petitioner 


on' a charge of cheating under Section 420° of the Indian Penal ~ 


Code: On or about 24th May 1950 the petitioner made an 
applicàtion' to the respondent No:-3 setting out the events that 
had taken-place iù the meantime and’ requesting’ the respondent 
No: g tò recall the' order of: requisition but the respondent 
No. g'did: fiot accede to the petitioner's application. ' On the 
gist of May 195o tlie respondent No. 3 served a notice on the 


petitioner- directing liim to remove all articles lying in two rooms’. 


of the said prémises, by the 16th of June 19507 ' On the:22nd 
of June 1950 the petitioner appealed to the Hon’ble Minister 
of the Revenue Department. It was pointed out. in this’ petition 


that’ the Muslim tenants who: had been occupying thé entire - 


building had’ been forcibly’ ‘displaced by the refugees and the 
local Goondas and they were roaming aboüt-and- had-nó place 
wheré they could: take shelter. .It is'also stated ` ‘in’ this petition 


that: ultimately: "with Police help: the premises - was "vacated: and : 


made over to the petitione. In! the petition the facts that a- 


new agreement of tenancy: was entered into’ with Abdul Majid 
and that the-latter had filed a Criminal ’case- against tlie petitioner 
are also recited:' This’ appeal was: also rejected and’ the -peti- 


tioner’ was: informed’ by'a letter respondent No. 3 béaring date ` 


28th’ Aupust-'rj5o' that the- prayer of the petitioner for de- 
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requisitioning the premises with a view to reinstate the'old Civi 
displaced tenants could not be granted as the house had been 

occupied by several families of Government: employees, who io 
had to be brought down to Calcutta for disturbances in’ East Janab Abdul 
‘Bengal. Thereafter on the ist November 1950 a notice was Hamid 


served on the petitioner under Section' 4 of W.B. Act V of 1947 
calling upon the petitioner to execute certain repairs to the 
premises particulars whereof were specified in schedule annexed LA 
to that letter. As the Government did not succeed in obtain- Bose, J. 
ing possession of all the rooms in the said premises a notice 

was served upon the petitioner on the 6th of: November 1940 
intimating that if.possession was not, delivered by’ the 10th of 
November 1950 forcible possession would be taken by breaking 

open the locks with the help of Police. On the 1oth of 
November, 1950 the petitioner wrote to the respondent No. 2 

pointing out that the locked up rooms which the Government 

intended to break open were in the occupation of two tenants. 

named Mushtaq Ali Ahmed and Md. Ahan who refused to 

vacate the rooms inspite of the fact that the Government order 

of requisition was-shown to them. Thereafter the Government 

however managed to take possession of the remaining rooms 

from the petitioner and served him with further notices to 

execute repairs on the said’ premises and to pay:Municipal taxes 

in respect of the said premises as demanded.by the Corporation 

of Calcutta. In the meantime the Criminal proceeding which 

had been pending for about nine months was disposed: of on the 

27th of February 1951. The Magistrate after hearing the prose- 

cution witnesses and the evidence given on:behalf of thé accused 

acquitted the petitioner of the charge of cheating. ' The notices 

calling upon the’ petitioner to.execute the repairs and to pay © 

out the.Corporation taxes were served ‘on the petitioner between ' 

March 15.1951 and May 15, 1951. “On the 18th of July 1951 

' the : DEUHDHEE moved, thig EUM and obtained a- Rule Nisi: - 


OP i ie ` UT 


v. 
The State of West 
Bengal. 


ru ‘It has beén contended by Mr. subiria "Ray the learned 
Counsel for the petitióner.that the requisition' in the. present 
case has not been made for a public purpose. The question 
whether this matter is justiciable has been the subject of much 
controversy in this case. Mr. Roy has relied ‘on some observa- 
tions of B. K. Mukherjee J. and Mahajan J. in the case of 
Province of Bombay v. Khusaldas Advani (1), and' on the obser- 
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- vations of Harries run in Bella Banerjee's. "case : (2), ° 
.support ‘of. his argument: that- the question whether a M 


sition,in a particular. case.is for a public Prose or not can be 
enquired into, z the. Court. : poe, | d ze RE 
24 nl Vct i 
Section: s ‘of „the Act w B: pu Vo of 1947) ds 
follows: ' Te 
, Section 3(1): imi ee to 'the Provincial 
, Government that any premises in: any locality are needed tor. 
are likely to- be needed for. any. public, purpose, it'may by - 
-order in writing, requisition such.premises. ' ERE 
"i^ Provided, that no premises exclusively used for: the « ` 
purpose. of: religious nes shall be : Equi done under: -’ 
this | Section. : dee n 7 RET: 
E s /odke d.d Cu 
s Sloi, gt) of: die Act. duds is also" relevant for the 
3 purpose of this case is set out hereunder: : ~i 


n 


al 


E E E AC order dide Sabsécüon (1) shall: be 


. served on the landlord,.and where it relates to: premises. in ` 
occupation, of a. tenant also on such.tenant in.such manner 
rA d i ais Le" l NES 
uU LIS y v a 1 

E bas been: ded in Point of Avr. Collares Ltd.. v. Lloyd: . 

George (3), and Carltona Ltd. v. Commissioner of Works: (4),.- 

that “where an Act or. Regulation:commits.to an Executive - 

authority the decision. of .what :is necessary or expedient and : 
that authority makes the decision, .it is: not competent to the 


- Courts to investigate.the grounds or.the reasonableness of the’ - 


decision in the‘absence of an allegation of bad faith:” .Mr. A. K.. 
Mukherjee the’, learned ‘counsel for ‘the respondents placed 


“reliance on -these cases. These cases have been: followed in 


this Court in, the case of A, C. Mohamed. wv. Sailendra ‘(1),:which 


' was, also ancase Ob requusttions under. W. B. .Act, V- ot: 1947:and > 


1 
e GE ae ^ a slo th ONLUS 


10), [1950]. ALR. $c. eL "Loir ou sp ue a ue 
«2 (2) (0952): p52 C:W.N- T8... 78 ul eue diy Gc IG Ugo, 
+(3)° [1943] 2 AlL.E.R. g46. ^ ^ Oboe a. dà 33 qe bd o4 
i : (4) - [1943] En All. E.R. - 560... ix VUE See f ye ta gh ad ' SA 
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* in the case of Patri Shaw v. R. N. Roy (2), which was a case of a 


- requisition ‘under the West - "Bengal. Security’ Act 1948. These’ 


Calcutia cases have-been approved of ‘in Province of Bombay v. 
‘Khusaldas Advani'!'(3)/' Now if the matter had rested there it 
might be said that the question ‘of whether a requisition ‘was for 
* a public purpose-or tot could not be’ gone into ina court of law. 
: But. Harries C.J. in' the case of W. B. S. K. Co-oferative Credit 
- Society Ltd. v: Bella Banerjee (4), has expressed thé view that the 
- provisions of the’ Constitution of India have brought about a 
: change ‘ini the situation and the question whether a particular 
" acquisition is for a public purpose is'justiciable in a court of law. 
^^ The learned’ Chief Justice: has attempted to draw a distinction 
between: the case ‘of requisition and acquisition (p. 800) but it 
appears to me that Art. 31(23) covers cases of both requisition 
' s acquisition. In view 'of' this decision in Bella Banerjee’s 
‘case (4), I am bound to hold that the matter whether the re- 
- ‘quisition in the present case was for a public purpose or not is 
 justiciablé. e EY. 
ts Er i wp € 3 TR 1 
"Mr. Subimal Roy. has submitted that the respondents: have 
" not placed’ before the Court sufficient particulars about’ the 
‘alleged public purpose to enable the court to judge whéther ‘the 
purpose of requisition, was really a public purpose. Further it 
‘is submitted that the respondents have made different’ state- 
ments as to the nature of the alléged public pürpose in the 
affidavits and in the correspondence and from this the court must 
"conclude that 'the requisitiori is not bonafidé and is not for 
` public purpose. . It is pointed out that: the affidavit of the res- 
' pondent No. 2 states that the requisition was made for accom: 
modation 'of' employees of the Government (Para. 6) but in the 
letter annexed to this affidavit dated the 28th. August 1950 it is 
"stated that the premises is in' the occupation of several families 
"of 'Govérnment employees who had to'be brought down to 
' Calcutta for disturbances in East Bengal. The’ affidavit of the 
` respondent No. sis that the house was réquired for some of 
"thé employees of the Government’ of West Bengal. ‘It is true 
that" Beyond: Waking? these’ statements of the _ vaguest kind" no 


UY, (1950) bi C W.N. 642. , 
(8) (1950) 54 C.W.N. 855. 

(3). [1950] A.LR. S.C: 222.7 
(4) (1951) 55 OWN. 778. : 


CIVIL. 
1952. 
-~ 

Janab Abdu! 
Hamid 


v. 
The State of West 


Bengal. 


Bose, J. 


374 THE CALCUITA LAW JOURNAL. [Vor. 89. 


CiviL particulars have- been given as to the names and addresses of 
ES the employees nor as to the nature of offices held by such em- 
1953. ployees. When the fact has been challenged one would expect 
Janab Abdul that the Government would come forward with more details. 
Hamid The fact however remains that no detailed particulars are avail- 
Ns able. The question however is whether this fact by itself justifies 

The State of West ,. . m S urs 
Bengal. this court in finding that the order of requisition was not for 
KS public purpose or,was passed malafide. It appears to me that 
Bose, J. it will not be proper for this court to come to any such con- 


clusion. Although there is some difference in the wordings of 
the affidavits and the correspondence, as to the purpose for 
which the order of requisition was made, I think there is no 
difference in substance and the acquisition for employees of 
Government whether they are refugees or not is acquisition for 
a public purpose. In Sudhindra N. Dutt v. Sailendra N. Mitra 
(1), Harries C.J. held that requisition for a minister was for a pub- 
lic purpose. It may be that in the present case the employees 
concerned are not entitled as commodious or comfortable an 
accommodation as the Minister but the premises in the present 
case does not appear to be of such a nature that it cannot be 
honestly requisitioned for some subordinate officers of the 
Government. In Khusaldas’ case (1) Mukherjee J. has held 
that the housing of refugees is a public purpose. I am therefore 
unable to hold that requisition in this case was, malafide or it 
was not made for a public purpose. 


It has been next contended by Mr. Subimal Roy that 
inasmuch as no notice of the order of requisition was served on 
the tenants ás required by section 3(23) of the Act the proceedings 
for requisition are void. There is no doubt that the premises 
had been let out to some muslim tenants but the case of the 
petitioner is that he first let it out to one Yusuf Miah and 
under Yusuf Miah there were some sub-tenants. The petition 
of the tenants dated the goth April 1950 states that Yusuf Miah 
was their representative. So it is clear that Yusuf Miah was 
tenant under the petitioner, but according to the case of the 
petitioner this Yusuf Miah abandoned his tenancy and left for 
Pakistan in April 1950 and his whereabouts could not be traced. 
So he was not admittedly in possession of the premises at the 
time of requisition. It is true that the petitioner had entered 

() (1950) 87 C.LJ 140. (3) [1950] ATIR, S C. 223. 
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into an agreement of tenancy: with another person of the name 
of Abdul Majid in April 1950 but he did not make over posses- 
sion of the premises.to 'the new tenant before or at the time of 


requisition, and because possession was not made over to the’ 


new tenant the-latter;filed criminal proceedings against the 
petitioner. Some of the sub- tenants of Yusuf Miah had perhaps 
kept some, of; the: rooms under lock and key but théy were not 
tenants of the petitioner. according to;the petitioner himself. 
Further it appears to be a fact from the petition dated the zend 
June rg5o which was addressed: to the Revenue Minister that 
with' the help of the police the petitioner succeeded in driving 
out the refugees and ‘in having vacant possession made. over'to 
"bim | and the petitioner ‘started . making. repairs to the premises. 
'The presence of a wooden ladder and the. presence of sand and 
'lime in some of the rooms indicate that the repairs were going 
on when the Government issued the order of “requisition. It 
appears ‘that the premises was not in “the occupation of Yusuf 
Miah or Abdul Majid who are alleged to be the tenants of the 
petitioner and in the circumstances it cannot be said that the 
requirements of Section 3(2) had not been complied with or the 
proceedings for Yequisition were void; f IN 


Moreover, the petitioner ‘bas been ig of unreasonable 
delay in moving this Court and no satisfactory explanation is 
forthcoming as'to why the petitioner did not take steps earlier in 
the matter. The order of requisition was made in May 1950 
and by August i950 all his representations to the various 
authorities were rejected and he was totally deprived of posses- 
sion of the premises in November 1950 but yet he took no steps 
till July 1951. It is perhaps the Government is pressing for 
repairs of the premises and the petitioner finds that the repairs 

^will cost. him a substantial amount, that he is trying to get rid 
of'the order of requisition. However it is not:for this Court 


to speculate as to the reasons which prompted the petitioner to . 


make this application. It is sufficient to point out that the 
materials on record do not justify this court in interfering 
under Art., 226, of -the Constitution.’ In the result this petition 
ails and the Rule'i is: discharged. I make no order as to costs. 


s. c. Bose: Solicitor for the Applicant. , 
N. C. Mitra; Solicitor for the Respondents. 
S,K.R.C. DS Rule discharged, 
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| West; ‘Bengal Premises, Rent Control ‘Act; 1948—Ipso facto determination of, 
tenancy, under. section r2a(3}—Failure,to deposit the increased rent fixed 
, by the Chief Judge—Ad interim, order, staying operation , of the, Chief, 
Judge's order made without qurisdiction Whether. the: order is a ‘nullity 
and effect’ ‘of such an order=-Distinction between irr regular o or illegal order’ 
" and an order niade duhont lee ue age i-e 
tayy d y 5 
i Controller *- deca section iu (9. a the Rent, Act 1948, meaning of 
—Wheiher includes, the Chief Judge—Facts : required to be proved for 
"the operatión "of, ‘Séction 20(3) of the Rent Act 1950 — Consequences for 
r failure to domply with ne Provision of Section 0(2) of” Rent Act 1950. 
. The odis limitation on the’ 'dochine that every order of a Court passed. 
without any jurisdiction is void is that the court is given the power to 
decide whether it is without jurisdiction or not and an order so deciding 
is not void, even though the decision is;that the court has no e e 


An order made TE and irregular by a “Court, having jurisdiction 

is not to be treated as a nullity, but nust be held to be operative until 
»properly discharged in properly" constituted ee 
! . 

A, patty before a court whether he takes a potu of law or a point of 
fact, be does-so at his peril., If a party; ‘has taken benefit.of an order made 
without jurisdiction it is, common justice that he should! take all the risks , 
as well, - 


e ' Controller * is defined ‘under ‘section 2(2) of the Rent Act 1948 to 
mean Controller appointed under section 28(1) includes an Add.. Controller 
and a, Deputy Controller appointed under Sub-section 3 of that Section. 
"Therefoie, * Controller’ under section , 12(1) (c) of me Rent Act 1948 c cannot 
mean the Chief Judge. eee j 


p US ` ie 7 a i% 


t'i is not- enough to show under'section zo(2) of the Rent Act, 1950 that 
the statements were made designedly or with gross negligence. It must also 
be shown that the statements were calculated to peer Be landlord from ' 
receiving payment ‘from: the Controller. im AE 


1 Original Side smit No; aio: of | 1049, 


X wer tetas ee tà ow V. 
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‘A misstatement in the tenants’ application” for ‘deposit’ of the Rent will 
not make .the deposit ‘invalid under the Act but will entail special conse- 
quences as are attached to-it.by the specific provision of the Statute. 


There should be no more penalty than the express penali" specified 
in the the Statute.' ; 


Suit for recovery of possession ‘of premises No. 63, Upper 
Circular Road. and for mesne profits. .. : : 


. The material facts will appear from the judgment 
Si Burman for ilie Plaintiffs a a 
| R. Bagchi for the Defendant, si 


The judgment of the Court was as follows: — 

P. B. Mukharji, LU rb is a suit instituted on the 15th 

day of September, 1949, against the defendant for. the, recovery 
of possession of premises "No. 63, Upper Circular Road, 
Calcutta, and for certain other reliefs: by way of arrears of rent 
and mesne, profits. The suit was originally: instituted by one 
Kanai Lal Paul against the Indian Homeopathic Medical Asso- 
ciation which is a society registered’ under the Societies Regis- 
: tration Act. The case of, the plaintiff was that the defendant 
was a monthly tenant of premises No..63, Upper Circular Road 
at a monthly rent of. Rs. 178/4/6 inclusive of :taxes from 
December, 1948, which was increased to Rs. 326/9/- by an order 
of the Chief Judge of the Small Fano Cours, Calcutta. 

The cause af action pleaded ; in the platür for eviction is 
ipso facto determination of this tenancy under-section 12(3) of 
the West Bengal Premises Rent Control Act, 1948. In order to 
appreciate the point of ipso facto determination in this case it is 
necessary to set out:the fact of increase of rent made by the 
Additional Rent Controller and thereafter by the Chief Judge 
of the Small Causes Court. By an order of the soth November, 
1948, the Additional Rent Controller.increased the rent to 
Rs. 196 ]- per month’ with effect from August, 1948. There was 

_ ari appeal by the landlord against that order to the Chief Judge 
of the Smalt Causes Court, Calcutta. The Chief Judge by his 


277 


Civi. 


1953. 


—— 
Ajoyananda Paul 
v. 

The Indian 
Homeopathic 
Medical Asso- 

' ciation. 


March, 26. 


a8 


CIVIL. 


1952. 


—— 


THE CALCUTTA LAW JOURNAL. [Vor. 89. 
order, dated the 19th April, 1949, increased the rent still further 
and standardised it at Rs. 225/- per month with effect from 
August, 1948 and Rs. 326/9/- per month with effect from De- 


Agopansnda Paul cember, 1948. The main and only cause of complaint of the 


v. 
The Indian 
Homeopathic 


Medical Asso- 


ciation. 





Mukharji, J. 


plaintiff is that the defendant failed to pay rent at the increased 
rate ordered by the Chief Judge. 


The plaintiff's case is that a sum of Rs. 979/11/- became 
due as arrears of rent for three consecutive months of April, 
May and June, 1949 by reason of the order of the Chief Judge 
increasing. the rent. The plaintiff on the 18th September, 1949, 
through his solicitors gave notice to the defendant to vacate 
forthwith as the tenancy had been determined ipso facto by 
reason of the defendant's failure to pay or deposit rent for three 
consecutive months; in accordance with the provisions of the ` 
West Bengal Premises Rent Control Act, 1948. 


The original plaintiff died on the gist October, 1950, and 
the present plaintiffs, the executors under the Will of the 
deceased plaintiff, have been substituted by an order of this 
Court, dated the 15th March, 1951. 


The written statement of the defendant association contends 
that there has been in fact no ipso facto determination as alleged 
or at all. The defendant also pleads that on the 13th May, 
1949, the defendant moved this Court on the Appellate Side in 
its Revisional Jurisdiction against the order of the Chief judge 
and obtained a Rule arid an ad interim order staying operation 
of the Chief Judge’s order. In those circumstances, the defendant 
submits in the written statement that the plaintiff has no cause 
of action against the defendant. The written statement was 
filed on the grd November, 1949. 


The issues raised by counsel for the defendant and accepted 
by counsel for the plaintiff are: — : 


1. Has the defendant failed to pay or deposit in accordance 

with the provisions of the Rent Control Act of 

. 1948 the rent payable by it For three consecutive 
months of April, May and June, 1949? 


2. (a) If so, has the tenancy been determined ipso facto 
within the meaning of section 12(3) ‘of the Rent 
Act of 1948? 


Vou, 89.] |. + HIGH COURT. 


(b) If so, is the defendant entitled-to, any relief under. the 
Rent Act of oi 


xs (fori RET ‘yt 
H 
nU 


v (* To what reliefs, in any, : are the plaintiffs entitled?, 


' On behalf. of the phinn: Jagadindu . Paul, one of the 
i plaintiffs, has „given evidence. On behalf.of the defendant asso- 
ciation its Secretary Manindra Chandra Laha has . given evidence. 
There is an admitted brief of documents, marked as Ex. A in 
these proceedings. The rent challans, also have been exhibited 
in this suit on behalf of the defendant. 

“It is common ground that rents, at Rs. /196/- per month 
had been deposited, with the Rent Controller regularly through- 
out tlie period in dispute. "The rate of. Rs. 196/: was, fixed by 
the order, of the Rent Controller on. the goth. November, 1948, 
taking’ effect from -August, 1948. , After the. date. of the insti- 
tution of the suit on the 15th September, 1949, the defendant 
has regularly and. throughout paid or deposited with the Rent 
Controller rent at this rate of Rs. 196/- per month. No ob- 
jection on that ground is taken by-or on behalf.of the plaintiffs. 
What is said. is that the defendant failed to pay the standard 
rent as fixed by the Chief Judge on appeal and that failure con- 
tinued for the three consecutive months mentioned in the plaint 
leading to the statutory , forfeiture under section 12(3) of the 
Pon Act, 1948. i " i 

The ‘order of the' "Chidt Judge of the Smail ‘Causes Court was 
made on the igth April, 1949. That order. fixed the standard 
rent at R5. 275/- ‘per month from ‘August, 1948, and Rs. .326/9]- 
per month from December,” 1948. ' So, the failure was to pay at 
‘the’ rate’ of ‘Rs. .,816/9/- Bt month. for April, Ma and June, 


3944. 7.5 5007 PT. 


iia LM, oe €. 


ES ^ Lok dy d cL s 

"The defence put, “forward is is that yon, the: 1 i May, 1949, the 
defendant association, moved i in, the, Givil Revisional Jurisdiction 
on the Appellate Side of this Court under.section 115 of.the 
Code of Civil Procedure against , this. order of.the.Chief. Judge 
of the Small Gauses Court, dated; the. 19th, April, 1949., On that 
very, day, ie. on the 1 sth: May; 1949, the, defendant obtained a 
Rule calling upon the plaintiffs to show cause why. the Chief 
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Civi. Judge's order complained against should not. be set aside. 
— Pending the hearing of the Rule the defendant also obtained 
on this dáy, the 13th May, 1949, an “ad interim stay of the 
Ajoyananda Paul operation of the.said order." This stay order continued until 
Yi s the 16th December, 1949, when the Court discharged the Rule 

eid end on the ground that the Court had no jurisdiction to entertain 
Medi We Asso. ‘that application under section 115 of the Code of Civil Pro- 
cation. cedure. The judgment delivered on that occasion will be found 
reported in the Indian Homeopathic Medical Association v. 
Mukharji, J. Kanai Lal Pal (1). The Bench in delivering judgment said: 


1953. 
—— 





: “A reasonable view to take of the matter is to hold 
-© that section 32(6) and (7) of the Act by necessary .intend- 
ment has taken away the powers of this Court to interfere 
in revision under Section 115 of the Code with an order 
passed by the Rent Controller or by the ‘Chief Judge or 
the District Judge or the appointed Judge. 


“The preliminary objection, therefore succeeds. 


“ As the question involved was in a state of uncertainty, 
parties will bear their own costs in these Revision cases. 


" The Rules are accordingly discharged:” 


Between the 13th May 1949 and the 16th December 1949, 
therefore, there was this-ad interim stay of the operation of the. 
order of the Chief Judge standardising the’ rent at Rs. 336-9-0 
per month for the period in suit. The central point of the 
defence is that by reason of the stay of the operation of the order 
‘of the Chief Judge the forfeiture pleaded in the plaint and on 
which the plaintiffs claim their ground for eviction has not taken 
place. The forfeiture operates in this case only if the order of 
the Chief Judge is allowed to operate during the time pleaded 
in the plaint. Because the default on which reliance is placed 
by the plaintiffs is the default under the order of the Chief 
Judge and because the defendant had paid during that period 
the rent at Rs. 196/- per month as standardised by the order of 
the Rent Controller and not as finally standardised by the Chief 
Judge. ' It is, therefore, argued on behalf of the defendants that 

; on the 15th September 1949 when the suit was instituted the 
'()) (1949) 54 C.W.N. 389. 
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operation of the stay .order being there, no forfeiture had 
occurred as claimed in, the plaint and, therefore, the plaintiff had 
no cause of actions at the date when the suit was instituted. 


The answer on behalf of the plaintiffs is that whatever 
may have been the effect of an interim stay of the operation of 
the order of the Chief Judge at the time when. it. was made, it 


is now quite clear that by reason of the finding of the Court on: 


the 16th December 1949 discharging. the rule that it-had no juris- 
diction whatever in the. matter, this. order forsinterim stay was 
a mere nullity and void ab initio „being an order passéd without 


any jurisdiction. Therefore the ad interim stay of the operation 
of the order of the Chief. Judge. could not prevent the forfeiture, 


under the ‘Statute. 


‘It is necessary to refer to certain authorities which have 
been placed before me in order to decide this controversy. In 
the:case of Jatis Chandra Pal Choudhury v. Kshirode Kumar 
Pramanick (1) am observation is made to the- effect that 
an action taken by the lower court in a suit in which 
further proceedings have been stayed by the Appellate Court 
in ignorance of such stay order, is not a nullity and that such 
action must be set aside' by appropriate proceedings either by 
the. Appellate Court or by the lower Court itself. and,.if not set 
aside, it cannot be totally ignored in another suit or- other in- 
dependent proceeding particularly if the stay order was ulti- 
mately discharged. On behalf of the defendants particular 
reliance has been placed:on the cases observed..at page 192 of 


that report. "But in this:case Mitter, J. at page 193 was cerei 


to observe; 


“The case ‘would not in any way be analogous. to the. 
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case where a Court having no jurisdiction, either territorial ` 


or pecuniary or over the subject-matter, assumes jurisdiction 
and passes a decree or order and does any other act. There 
is no analogy between a case where a Court passes an order 
in contravention of the stay order of the Appellate Court 
and the case. for instance, where the Small Cause Court 
Judge passes a decree for possession of immoveable property. 

/ An order:passed by a Court or. an act done by. it in contra- 
vention of the &tay order would be an. vapeur one. and 
(1) (1943) 47 C.W.N. 186. aa 
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^ may even be regarded as illegal but it would only' be an 
order passed or ‘an act done in’ the illegal exercise of its 
jurisdiction and so would not in our judgment be a nullity. 
It will have to be set aside by appropriate’ proceedings.” 
That’ TM is the crux of the problem in this suit. 
In this'case the ad interim stay was not an order made in the 
illegal: exercise of. Court's ‘jurisdiction Butit is ‘a case where 
there was no ‘jurisdiction at all The distinction between these 
two classes of cases is material to be observed and it leads to 
different results. '-In' the Full Bench decision of this Court in 
Hriday ‘Nath Roy v. ‘Ram’ Chandia ‘Barna Sarma (a), 
Mookerjee, A. C. J. observes at page 148:— ^ '- * 

“But the distinction between existence of jurisdiction 
and exercise of jurisdiction has not always been' borne in 
mind and this has sometimes led to confusion. Wé must 
not thus overlook the cardinal position that in order that 
jurisdiction may be exercised: there must be a case legally: 
before the Court and a hearing as well as determination. 
A judgment pronounced by.Court without jurisdiction is 
void subject to the well-known reservation that' when the 
jurisdiction of a Court is challenged, the Court is competent 
to determine the question of jurisdiction though the result 
of the enquiry may’ be that it has no jurisdiction to deal 
with, the matter brought before it." 


The question between the parties in this suit today can no 
longer be agitated whether this Court has jurisdiction to revise 
the order of the Chief Judge under section 115 of the Civil 
Procedure Code or not. That point has been settled so far as 
the parties to this suit are concerned, and is res judicata. I, 
therefore, proceed as I consider it is the true correct legal position, 


- that this Coürt had' no jurisdiction at all in the matter under 


section' 115 of the.Civil Procedüre Code to revise the order of 
the Chief Judge. i 


The question then is that the only way the interim stay 
, Can be interpreted to prevent the operation of the order of the 
' Chief -Judge so as to-avold the statutory forfeiture, is to say that 
Q) (ysa) FLR. 48 Calc. 138, 


ace 
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this’ intertm order was necessary for,-the Court to determine 


‘the very. point whether it,;had jurisdiction or ‘not::’ The only ' 


limitation on the doctrine that every order of a ‘Court passed 
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without any jurisdiction is void, is that the Court is given the Ajoyananda Paul 


power to decide whether it has that jurisdiction: or not ahd an 


TV. 


order, so deciding is' not ivoid. even’ though ‘the decision is that Indian Homco- 


the: Court has no, jurisdiction. It is not possible in: my View to 
contend that, except that particular decision ‘ot the Court any" 
other decision where there exists no: jurisdiction ‘in the Court 
will not be void: and not iregarded as' a. nullity’ Can‘ the ad 
interim stay.be, regarded as a‘ valid order within! jurisdiction on 
the ground that it is in aid of the Court finally: determining 
against its: jurisdiction? The order for stay was ‘to’ prevent the- 
operation iof ‘the Chief Judge's'order. "That was ‘not necessary 
lor the purpose of deciding the point of ‘jurisdiction. ‘It can 
be described as necessary only for the purpose of maintaining 
the status: quo during the'time that the Court had ‘to take to 
come to a.dccision. on the question of jurisdiction." An order 
maintaining (atus quo ‘pendente ‘lite is not an order deciding ' 
the point ot jurisdiction. The maintenance of stalus quo was 
not essential.in this case as its absence would not have rendered 
the, position of any ‘of the parties so' irteparable as:coüld: not 
have been repaired by restoration.. and for considérations of 
moncy. If,the stay order was not granted; the defendant would 
have „had. to pay, at the rate fixed by the Chiet Judge and if the 
Court, had held that it-had jurisdiction: to revise the order and 
in lact,did,so revise reducing the rate of rent, then the only 
question would, have been either one of refund or of credit for 
the excess payment made during that time by‘ the defendant 
That, however, is a question: which involves considerations of 
money and.money alone., o n . ye Keep pner 

jos eu S TP ne ee ee eee Oe a 

That being, the position of the ‘adwinterim order: tor stay, 
1, must be regarded as void without jurisdiction. . It-is true that 
during such ;stay the suit was filed.. The filing'of the suit may 
have-been a violation of the ad interim order for stay. A: vio- 
lation of such order would ordinarily be ‘ground for^(a)'pro- 
ceeding in contempt, (b) or such steps as could: be taken by the 
delendant by- injunction or otherwise to:restrain such -violation.- 
But in any of such proceedings it.was.open to challenge by.the 


plaintifs so violating the interim order to contend that. the 
: - icr vd oue T4 tet 
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order was, s without jurisdictions a nullity and not observable, at 
all. E N^ 1 Bo vg wh ‘ie io To ` b Crem 


CESP nri 


eg P ] ] ' 
i n Do sua ane 2 E ` 


" The order: of the, 16th December. 1949,"is' an‘ order whith 
in my opinion. must’ have retrospective effect, because the decision 
that the Court has no: jurisdiction must mean' that any ‘order 
made prior to. the.decision.is also without jurisdiction. Other- 
wise one,;has,to.reach the rather insensible conclusion that the 
Court had no jurisdiction in: the: f final order but the Court: had 
jurisdiction.in the interim order: The only way that the Court 
could- have jurisdiction in’ the interim order would have been 
an order of such. nature which: ‘would be necessary to‘ the deter: 
mination. of ‘the point of jurisdiction itself. "As I ‘have ‘said, 
such is not the/nature of the in/erim order in this case. 


D 
` 


, In a recent case of the Patna High Court in Mohonlal 
Mahato v. Shibdhari Chaube and another: (1); Harries, C.J. as 
Chiet Dus of the' Patna ion ‘Court opservas at page igar — 
TET t D t "n TEMPE" 

ES Mr. Sinha, however, R contended that even'assuming: 

.that the order was without jurisdiction, yet it wouldhave 

been obeyed by the learned Munsiff had he received it in 

«, time. : Doubtless the learned Munsiff ‘would ‘have obeyed 

: the, order out of loyalty to' the superior court. ' It is not for . 

s. the. Murisiff to question -the validity of these ‘orders.’ 
‘Fortunately, however, for’ the appellant ‘in this’ case’ the 
order was: not. transmitted: to ‘the learned Munsiff and the 

1 Sale took place. .We are now asked to say that when thé 

1 sale took. place there .was-in existence an order ‘prohibiting 
it and that being so, it was a sale without jurisdiction. The 
order purporting to prohibit the sale was, as I have said, 

», anvorder: without jurisdiction. “In short it was no order at 
wall. - Andithat being so, when the sale took place, there was 
“no valid judicial order plobhibiting it. It. therefore, took 

place in-accordance with: law and - was a'sale ‘with ‘juris-, 

diction.” o ; M NL LUE i 

'* There are a: number. of other decisions on' this Soit ‘but it 

is unnecessary for'me to refer to:them as I feel the Full Bench 
decision. of: this ‘Court is enough’ on die point. « EUM i 


= ' bye varies i € 1 ed. 


Q) [1942] ALR. Pat. 146. 
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, On, behalf of. the defendant reliance has been ,placed on a Cm. 
‘statement “OE the Jaw at Page 1344, in, “Vol. IL ofthe 8th Edn. of TUS 


t 
Danian S. Chancery. Practice. ; That statement.is,made in these m. 
Uo wot 
ee Ts tni n debate BD > sebo LEO Sentot » Ajoyananda: Paul 
«m ^ ‘An order; made, by a branch, ,of the Court. which has iN. 
310 1 ; + 


not proper adicion over the cause must,:till discharge | shania oe 
- be treated as a valid order and the party affected by such’ pee ida 
. , Association. 
. order is not at liberty, to treat it as a nullity or obtain 
ep -* Me 
zi another order inconsistent t with -it from. the proper branch Mukharp, J. 


^, of, the Court.” "E S 


- ota ‘ a. thers 
Meee "ucl poses i mar 


t. b3Lhe: jernet editor in support “of this statement cites some 
` cases.: The ‘first ‘cise cited” ig > df ' Boddy’ Oy! Kent | (i). 
i But. ‘there: Lthe question ! was ‘öné! of* vifregulat exercise’ 

„of jurisdiction: That is 'a ‘case "where i‘ ‘is “said that an 

order to dismiss for want of prosecution; after àn abatement, 

although irregular, is not to be regarded as a riüllity and conse- 
quently that order must be discharged before the plaintiff can 

-obtain an order.to revive'thiei Suit." UI I ‘ait noe cóncerned here 

with’ an ‘irregular ‘order "or"'an ‘illegal ^ ‘exercise’ of jurisdiction 

but total lack: of jurisdiction altogether.’ Thé next case cited 

in Daniel's Chancery Practice is Fennings” A Humphery (2), 

There again the question arose in this way. A. agreed 

to.. grants a--lease ‘of 'a ‘vault ' to `B: “anid alsó to erect 

a,'crane;'etc.:and do-within! a given- time! certain other acts 
which:the Court could’ not decree to ‘be’ specifically performed. 

A. having: made. défault; B:-sued in:'the court of ‘thé Master of 

Rollsfor a: specific perforníance but did' not ask' that tlie stated 

acts should ‘be specifically ‘performed. ' "Pending that suit B also 

commenced. an action at law against A for damages suffered in 
consequence ‘of- the ‘non? iperformance ol: the acts. "There it was 
‘held: that thesuit’and action were"not for the same ‘matter and 
an order to elect’ obtained by the: deferidant: was discharged. 

The point? therefore; in that’ case "was entirely’ different from 

the: problem thatT have ‘to decide. "The Mastér of' Rolls in fact 

at page-7: -of that Report observes: een ees et, 

K i s But. it has den argued. that, eyen iu the order were 
<Not originally, valid,. «the plaintiff, by her proceedings at law, 
"after the order was served upon her, has lost the right of 
(1) (1861) Mer. s61.: 
(2) (1841) 4 Beav, 1. 
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‘r applying to discharge’ it. “It? is ‘clear that à party who is 


- Served with'an order; may ‘be guilty’ of cohtémpt, lor dis- 


-u | Obedience, in: a case in ‘which the order’ ought not ‘to have 


been made. He is- not to determine by himself, but ought 
to' come to the Court for relief, if advised that the order 


toa ded 


' t ds invalid." © ` : ue A 


' Here again. as I said, it is not a case before me where the 
order "ought not to have been' made," the order-was made 
without any jurisdiction altogether. Here was 4 case where the 


order could not have been. made. The next case.cited in 


Daniell's Chancery Practice is Blake, v. Blake (1). That was a 
case where an order alleged to have been irregularly..obtained 
was held not to be a nullity and that it operates until bv a 
proper application it is discharged. There the Master of Rolls 
at page 514 says: — — 2n 
i 

x T should feel great, difficulty in treating the order to 
amend as a nullity. It may or may .not be regular, but it 
must remain in operation until, npon a ii os application 
it is discharged. y , e 


3 : $ io 


lam here in this, case not concerned with. an irregular. order 
but a void order which, as I read the authorities. is to be regard- 
ed as a mere nullity as. though iL was never made. The next 
case cited in Daniell’s Chancery, Practice is of Wilkins v. Stevens 
(2) That also was a case of an irregular order,. not an order 
passed completely without jurisdiction. "M bou 
‘It is, . therefore, clear that these authorities referred to in 
Daniell’s Chancery Practice are only in support: of the proposi: , 
tion, that an order, made wrongly or irregularly is not to be 
treated as a nullity but must be, held to be operative until pro- 
perly, discharged in a properly constituted, proceeding. .But that 
only goes tọ show that an order which is without jurisdiction 
and not merely irregular or illegal is void and a nullity. The 
decision referred to on behalf of the defendant in Birajmohini 
Dassi v. Sarala Debi Chowdhurani (3), does not Ehelp the defend- 

Q) (844) 7 Beav.' i4. 

(2 (1840) 10 Sim. 617 

(3) (1936) 41 C.W.N. 396. 


DM 


PAG te OF Ue i OM, : ec x 
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ae -I nte’ age te pce gta 


“ant. That cáse, t anything, is an authority for the proposition 
‘that it is open 19 à Court t to determine whether it has jurisdiction 


"had no’ julisdicioi. ‘in he matter. "The other, case relied .on 
by Mr. Bagchi for the defendant is Haripada | v. Krishna Binode 
‘Roy (1, I should “have thought that this, was an, autho- 
rity which supports. the conclusion L, have stated. and at 
"rich Ihave’ arrived. dr ‘says where, there | is no inherent lack 
“of jurisdiction in-à ‘Court! but the Court passes a decree on the 
“erronedus vidi of ‘ihe law Which may | be pleaded | as a bar to the 
“dssumption of jurisdiction, such a, decree is not a nullity.. The 
case’ proceeded on the’ assumption | that a decree or an order made 
wheré there is inhérent lack of jurisdiction - of the Court is 
nullity. ‘The same point- is illustrated also. . by the case of 
' Rashrironi Dassi v: 'Ganoda' Sundari Dassi- (2). It sell be found 
from the observations® ‘of Mookerjée,_ if at page 87. ` 


ni 


Ón behalf. of the plaintiffs Mr. Burman has om me to 
the case ot Sahcdra, .Koer» y.,..Dhajadhari ;Gosain (3). to 
‘illustrate ‘thé principle . that. “even ,in the case ,of disobedience 
to an injunction. it must, first be, ascertained. that the Court had 

. “jurisdiction over, the subject, matter in controversy and that.even 
in, that „espect à clear distinction, between an order erroneously 
‘made’ with jurisdiction , and an, ` order made: absolutely, without 
jurisdiction . is observed. Mr. Burman. has even referred me to 
the principle ‘that in, such cases ,Wwhere the. Court/s order is 
completely without jurisdiction, it, is regarded, as nullity even to 
the extent that the executing | Court : can refuse to enforce the 

: decree and for that purpose. has drawn my, attention to the Full 
Bench decision of this. Court in Gorachand „Halder v. iE 
Kumar Roy (4)... £u T Área ober ri sepertb n ers 

<, Lastly:on behalf of: the defendant .Mr.. Bagchi’ ‘relied on’ the 

ases .of. K... S. Nageswara Ayyar v: S.' Ganesa Ayyar - (5) 
In: that‘case.it.is held that if the question which is’ alleged :to 
create the want of jurisdiction is one which ‘the Court itself: is 

C) (1939), 43 C,WAN. 659. ^ ' C). [1925] ALR. Calc. go7. - 

C9, (1914). 19 CWN B 704 u uo (Gs 942], AUR, Mad: 675. 

f "i (1811) 16' 'C.W.N: ,447. 
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CiviL. bound to decide, surely the matter is not one relating to juris- 
E diction. : It is a' fact like any other fact which the Court has to- 

ioni : decide and it there is am error in the decision, it can.only be 
Ajoyananda Paul remedied by an appeal or any other procedure known, to law. 
v. I do not see how this proposition at all helps, the defendant. 
Indian Homeo- Yf the ‘question of jurisdiction dépends on a question of. fact 
pen such as residence, in that case then that question of fact, must be 
^ determined by the Court and in determining such. fact even if 
Mukharp, J. the court comes to a Wrong decision that is not a case of inherent 
lack 'of jurisdiction in the Court but only a decision erroneous 
‘in Jaw or in fact: : . 
There is also another consideration arising out of this 
:problerh. That is that’ the’ defendant obtained this ad interim 
‘order expdrte without notice to the plaintiffs. "The defendant 
'chose a procedure which is without any jurisdiction. In my 
-opinion a party before a Court whether he takes à point of law 
or a point of fact does so at his peril. That is exactly what, has 
‘happened in this case. It was'on' the defendant's petition : that 
the interim ordei was obtained and then finally it was found 
that’ the whole proceeding by revision under section 115 of the 
Code ol Civil Procedüre which the defendant had invoked was 
one without jurisdiction. The defendant could have deposited 
the higher rent as standardised by the Chief Judge even when 
it had filed the petition for revision under ' section 115 of the 
Code of Civil Procedure. The’ defendant association. chose to 
do very much more and obtain that interim order for stay. If 
it had taken the benefit of that order it is common justice that 
‘it should také all the'risks as well. When the Court found later 
‘on that. it? bad: no jurisdiction, the statute, namely the Rent 
: Control Act of 1948 had: opérated' to create’ the statutory for- 
feiture provided therein. On this basis also and on this con- 
sideration I do not see why to allow the statutory forfeiture to 
operate in these circümstances would create any hardship or 
would ‘be ‘based on any unjust principle of law. ‘It was a situ- 
~ ation which was within the power of the defendant tò avoid by 
taking no risk and putting in the standard rent with the Rent 
Controller as fixed. by the Chief Judge. If it does not do'so 
and. gamble in law, it will have to: bear the loss’ which that 
gamble has produced:'. ^ > o, Do EUM APT 
Finally assuming that the ad interim order for stay was a 
good and valid order'and within the jurisdiction of the Court 


1953. 





si 


ae EY i E ee "I 
Vor. 89.] HIGH COURT. 
bee rt hd als Gu t6 dt, act) dés Na i.n wey tary 


_.in supposed. midi. of "its: decision Bu jurisdiction, then ` the ` 


„presentation ‚of, the. -plaint on the" 15th* Septeinber, 1949, was 
not a.yalid: presentation at:all; because the stay-order was opéra- 
tive at the time’, Then: there is nothing in- law to: prevent me 


treating ‘this plairit.as being: properly presented: on’ the very first ' 


day. that,-the,‘adtinterim. order was discharged, ‘that is on the 
16th December; 19491: "Ehe defendant cannot have it both ways. 

Either: the, ad interim stay: was void’ or it was not? ' My-opinion 
is that it. Was void being. completely: without: ‘jurisdiction and is'a 
mere nullity. But even assuming that itis ‘valid, then the'plaint 
would,.not be regarded: as» presented" even" ot. the'listh Séptém: 
ber, :1949 and can only:‘be-treated as a plaifit instituted ‘on ‘thé 
16th. Degember, 1949. 'In that ‘event also the defendant’ has 110° 


` defence, ‘because .on’.the. 16th December, 1949, or on the 17th' 


December, 1949,:the..statutory forfeiture’ had worked itself out 
and was complete as pleaded in the plaint, on the very day the 
Court declared itself without jurisdiction.: The defendant ‘had 
taken the risk and: the risk: had: gone against it. In order to gét 
out: ofthis situation :Mi. Bagchi for ‘the defendant has argued 
that the, defendant will have’a "month's:more' time -froui’ the 
16th December, 1949: witha view to avail of’ the deposit of rents 
by the defendant on the 15th January and 16th January, 1950. 

In:.my judgment the time for.one'month which Mr.' Bagchi 
claims -is not: permissible:under the Rent'Act of:1948. ' Section 
13(1) (c) of the Rent Act ‘of 1948 provides ‘that in‘ the case where 
the: Controller fixés the standard rent then iH that casé if his 
order.does:not mention the time within which the rent is to be 
paid, then ‘such rent ‘could be paid within oné’month from the 
date of. such’ ordér. “The ‘Controller’ is" defined ‘by section 
2(2) of the Rent: Act,:1948,'to mean -Controller appointed under 
section :28(1)-and includes an ‘Additional Contróller'and à Deputy 
Controller :tippointed ; under ‘sub-section '(z)' of ‘that section. 
Therefore; t Controller’ under section''12(1) (c) of the Rent Act, 
1948, cannot mean the ‘Chief Tádge.- -'Thereforé, one’ month's 
time from the order of the Chief Judge-after the 16th December 
can under "mot circumstances‘ be’ allowed. * At ‘the best Mr" 


© Bagchi/s point'would have been: 'that/one' month's time from the 


19th April, 1949 when the Chief Jüdge'made: the order could be 
allowed. Even that'T-am not convinced that ‘it :can be uhder 
the Act! But even'then that would expire within a month after 


"April or at the most a month after June,-1949. Even that does 
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not help the defendant. On any view of the matter whether 
on. the. Act ,or on ithe specific time, permissible ‘thereunder, l 
find it impossible to justify grant of. one month's time:after thc! 
16th, December, 1949 when. the High Court in its;Revisional 
Jurisdiction, discharged. its. Rule .and -ivacated. the interim! stay 
order., , Mr..Bagchi has also contended that the:Rent Controller's 


order, merged, in: ‘the, Chief -Judge’s ‘order sand, - therefore; the ' 


' time that would have. been available from the Rent: Controller’ s: 


order, would: be available. fromithe- Chiel: Judge's order. Í I con- 
sider «this argument to, be fundamentally. unsound because the: 
effecti, of, the, Chief Judge's order: was to completély replace the 
order, of the Rent Controller; and. does -not relate back: to: the’ 
latter under. but itself: specifies the time.trom when to come'into* 
effect. i But ,here,again .even: assuming this argument to be cor: 
rect, it,,does not save: the defendant: on: the facts of this case, 
because, the time, on ‘that basis also had oe ` I Don : 
: a ‘ ree E E 

On. ee proud and. lor, thesc..reasons: I «hold: that diere: 

has been defendant's failure to pay or. deposit in accordance with 


the proyisions of the Rent Control. Act of 1948, the. rent payable - 


for, three consecutive, months of. April, May UE 1949. -l, 
therelore,/answer the. first ;issue in. the, ‘affirmative. , v shone 
ur pte, Ge: prn irt hasse dol ho U pe SE oe uet "c va port 


d That, being, so, the, tenancy must. be regarded a determined 


ipso facto under section 12(3) of the Rent Act: of: 1948, and Issue + 


No. ,2(a), must: be answered. also 1n ,the affirmative. TIL 
- Then comes the question whether, the: defendant is ‘entitled: 


to. any, relief under,.the Rent Act of, 1950: as. amended. By . 


section, 18(5),0£ Rent Act.ol 1950 as amended -reliet is given: to: 
tenants, dgainst whom. suits were pending in. the trial court and: 


4 


where no,decree for, ejectment: could be passed - except on the. ` 


ground. that the interest of the tenant. in. such., premises had been- 
ipso facto, deterniined under, section, 12(3) of: the ‘Rent ‘Act of: 
1948. ..It; is. clear, on the. pleadings and on the-facts in this. case 
that section. 18(5),0f tbe Rent!Act of, 1950 as amended. is attract- 
ed.; It, follows, therefore, , that «this: Court. shall exercise : the 
powers of granting reliefs against. cjectment given by section 14 
of the, Rent, Act'of 1950. following the provisions;and procen ure: 
of that section .as,far,as;may be-necessarv. . . > he AA 

On. this, point certain; facts, may, be stated: ‘briefly, and for- 
innately ies are :admitted., It is-admitted that since January. 


1 Yíbae qi Dr, (NE E RETE 1 vec aL YES oc tthe 


D 
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_1950 upto date all rents at thé standard rent fixed by thé Chief 
Judge have been. paid and there aré ‘no’ arrears of rerit. It is 
also admitted by Counsel Mr. Bürmán for the plaintiffs that he 
does.not rely on any pre-Act default in order to deprive defendant 
of the benefit of section 14 of the Rent Act of 1950. 


-The only: point’on which Mr. Burman on behalf of the 
plaintiffs argued that-the defendant is not erititled to any reliefs 
is that for the’ period from November 1950 up to date the deposit 
by. the defendant with the Rent Controller, although made, in 
fact, was' not validly made in accordance' with the Rent Act of 
1950. The point that he makes is this. The óriginal plaintiff 
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Kanai Lal Pal died on the gist October, 1950. By a letter the “ 


plaintiffs". solicitor. informed the defendants’ solicitor of 'the 
death of Kanai Lal Pal. That letter is dated the 18th Novem- 
ber, 1950 and marked Exhibit C.. The chalans that have been 
tendered and exhibited in-this suit show that all these deposits 
-have been made in thé.name of the dead man Kanai Lal Pal in 
spite of the knowledge of the defendant that the man was dead. 
According to Mr: Burman the deposit, therefore, in the name 
of the dead man Kanai Lal Pal was not a deposit within the 
meaning of the Rent Act of 1950 and’ this non-observance con- 
“tinued from at any rate the 15th March, 1951 until date. The 
date 151b. March. 4951 is taken as being the salest date lor 
Mr. Burman because it was on that date the order for substitu- 
“tion was: made in this suit to which the defendant was a party 
and wbere.the grant of probate^and the plaintiffs being 'thc 
Sxecutors; were recited. Therefore, it is argued by Mr. Burman 


, that at any rate from the-15th March 1951 until today there has 


been a default within the meaning of the proviso to section 14 
- of the Act so as to exclude the defendant from the benefit of 
section 14. He says that although the'18 months have not ex- 
. pired, the three ‘occasions with -two--months ‘each, that is, six 
months, had expired with the deposits in the. wrong name. 
Therefore it is argued that there has -been' no valid ‘deposit in 
accordance with section 19 of the Act ‘of 1950 as'laid down 
' jn Clause (i) of. proviso to’ sub-section ' (1) ‘of section. 12 of that 
Act. EM "P "E. XA ta d ta ix 
S Mu opeSana and ust, ES 
nA determination of this point depénds on the construction 
“of sections 19 and 20 of the Rent Act of 1950. ' On behalf of the 
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Ci. ‘plaintiffs reliance is placed. on sub-section . (2). of section ‘20 ‘of 
— T he Rent Act of 1950, Which provides that deposit shall not ‘be 

a considered „to ,have, been, validly made if:any statements in the 
Ajoyananda Paul Lenant's. application depositing. the.rent whether:made designed- 
v. ly or with gross negligence were calculated .to prevent the ‘land- 


Indian Homeo- Jord from receiving payment from the Controllér. The design 
pathic Medical d li dingi MraB ; 

ation, 22d gross negligence, according; to Mr.. urman;iare apparent 

NT from the answers, of his client'in the box: Jagodindra Nath Pal 

| Mukhaijt, J. trom. „questions ; 10 LO, 13.1 On, behali of the defendaht,:Manindra 

‘ Chandra Laha has said in, answer;to Question 41:that'the defend- 

,ant had taken it that it, was a. ti of \estate rand: it would 


not involve. any legal technicali 4nd mèp wet ea 


Haa 


' 
Li .X 
it YOR ar u tt i UH ege l | ae es a ort 


The oily. question,, here. is m in, order : to aLti'act. sub- 
section (2) of section ,20 it has:to, be established that à statement 
is, made in the tenant's application. designedly:or: with gross 
“negligence, and, which. was calculated: to prevent. ‘the’ landlord 
, {rom receiving payment from the Controller: Tt. ig not: enough 
‘under, this section, that the statement was: made ` designedly ‘or 
with gross negligence. It must, also be, Shown that the: state- 
ment ¿was calculated to prevent the landlord. from : receiving 
payment, from the Controller... I will assume and accept for the 
time being: Mr. Burman's suggestions that there was design:‘or . 
gross negligence in this,case, But that is of very litđe ‘assistance 
. 5 to Mr, Burman. . He has to.show Jurther that this deliberate! in- 

.sertion Of the dead father's name wis calculated:!to prevent the 
„present plaintiffs, the executors and the sons of the'deceased plain- ' 

_ tiff, from:receiving payment from: the Controller.. Mr: Burman 

5 ` appeared to, suggest that the ‘name mentioned -being ‘that: of. a 
, dead person, the. notices from the:Rent‘Controller of ithe deposits 

, of such rents would go. to the, dead, person: and, therefore, ‘his 
clients. would, not, be able to know whether-dny deposits were 

, made or not, and the absence of, this: knowledge. or information 

' would, prevent the, plaintiffs, from receiving. the payment: fron 

the Controller. But the situation is not so. helpless: as this-argu: 

ment; implies. The. Rent Controller also. would: not know that 

the person was dead. ‘That being so, the. Rent Controller would 

+ ` send the notice addressed to the dead person. But what isithe 
address? It is the same address where the present plaintiffs 

live. ,, That appearsi from: the .cause,jtitle to,,theiplaint; and the 

only amendment wasan amendiment of. substitution - of thé 
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present.plaintiffs but the address. remained'the Sàme''as the 
address of the deceased plaintiff. It requires more than a' little 
strain on my imagination to-think that the present plaintiffs 
‘would. not, know about.the. notices: addressed-by the Rent Con- 
troller.to, the: father at: thé same house where the: plaintiff’ sons 
are living,now and thatithey.will- thus’ be prevented’ from re- 
ceiving the, rents: [romi the: Rent Controller. ' Apart’ fiom’ ‘this 
even, any, enquiry,at:the Rent Controller's office! would have 
revealed if any.rentsswere being deposited and, if-so/'how. I 
am ;¢onyinced, that this: is: not 'a. conduct or'such'a' misstatement 
in the facts of {this,casé:which-can be regarded as “ calculatéd to 
"prevent the, landlord from receiving payment’ from’ the ’Con! 
troller.” The easiest thing in such circumstances Would’ be for 
' the plaintiffs to state to the Rent Controller that they are the 
present owners and that they-are the executors and have succeed- 
ed.to the:deceased landlord; the-plaintiff in whose name the rents 
have, been. deposited,iand asisuch, they are entitled to the: rent: 
Provision; is made in’ subsections: (6) and (7)' of section’ ig^ of 
the Rent-Act of, 1950:..(Formerly"under ‘section 20 of the Act of 
` 1948, a, wrong iname or: address’.of the landlord ‘meant’ only a 
penalty. for. Rs.:500 /-i:In: the present ‘law urider 'süb-section' (9) 
of, section! 1g of the Rent:Act of' 1950, the landlord may com- 
plain to the Controller-that. the statements ‘in the‘tenant’s a pli- 
cation of the;reasons:and circumstances ‘Which Jed: hiin'fo deposit 
the rent:are untrue, and:the ‘Rent ‘Controller: after’ giving the 
tehant: opportunity: of being‘heard ‘can: even: now levy a’ fine on 
the tenant-which may extend to Rs::500/7and' there is' provision 


even for: paying that fine to ‘the “landlord as:‘compensation. I 


would :.thereforé: follow the: well-known: principle ‘that ‘there 
` should be ho more+penalty than; thé ‘express penalty specified 
-in-the Statute. | It only means'this that’ in the circumstances stich 
a müsstátement in the -tehant's 'application for deposit of the 
rent. will not*maXe the 'deposit' invalid under the Act but will 
entail the special: consequences as.are attached'to it by’ the 'speci- 
fic provisions | ofthe Statute. '"E'^hold: that. the iisstatement 
in this case'was. not in fact ‘calculated tò- prevent the landlord 
from receiving payment from: the Controllr^ = 5c - 
dp osa reads = S64 (bu P6 o t40ae 0 Y v 


=. L- therefore, answer Issué-'No. (b) in‘:the affirmative: and 


hold ‘that‘ithe*defendant! is ‘entitled tó relief under' the Rent Act’ 


ofaggofh ie ~ oat cha T Zur ud a te nt c 
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4. This leaves the last issue which is about the ‘reliefs: of the 
plaintif, B" onde z ar ait ED 
, ' zooms 735 vd 

“The relief that the defendant is entitled to'under section 
14 in this case, has,to be considered. It is an admitted fact 
that no rent is due, and it is also admitted that all rents at the 
proper rate stand deposited with. the Rent Controller up to 
date. , That being so, it is not called for to make an order within 
the meaning of the sub-section (1) of section 14 of the Rent Act 
of 1950 which requires the Court to: determine the amount: of 
rent legally payable by the tenarit and also'the amount of 
interest, , But under section 14(1) the question of costs remains- 
to be determined, " : . 


On the quesiion of costs I have heard.at length the Counsel 
on either side. I think it is necessary to state my conclusions 
clearly on the point. The present plaintiffs got themselves 
substituted, as I have said, by the order of the Court on the'15th 
March. 1951., By that date the amendment of the Rent Act of 


'1950 had, already, come into force. : The original plaintiff died 


on the gist October, 1950 before the amendment of the 1950 
Act came into force. The suit might have been allowed to 
abate but „was not. The present plaintiffs.got themselves substi- 
tuted in, March. 1951- , When they got themselves substituted. as 


-such plaintiffs and they. pursued the suit, it seems to me to be 


quite clear that the, plaintifs, could never have succeeded: in 
their claim for. ejectment because at the time of the order of 
the 15th March 1951, having. regard to the amendment of section 
18(5) of the 1950 Act, relief had to.be given:'in the same manner 
as I have done today. The position was exactly the same as 
now. , On that.day also, the 15th March 1951, it is an admitted 


fact that all rents, even the:rents fixed: by the Chief Judge, had 


been deposited with the Rent Controller. So whether the ipso 
facto ,determination of tenancy was there or not, the plaintiff 
could.never succeed in ejectment. . If there was no: ipso facto. 
determination, the plaintiff's suit would have failed in.limine 
because there was no notice to quit to determine the. tenancy. 
If there was ipso facto determination, even in that case the 
plaintiff's suit for possession failed. ‘Therefore, I.think the 
proper. order for costs would be that the plaintiffs should be. 
entitled to the costs until the 15th March 1951. Mr. Burman 


x 1e (T x » " 


Vor. daj ^. - 8 MdH eit, | 


put forward Rs.- 1,0007 -! as de veadórzdble costs with which he. 


would bé satisfied on behalf. of the plaintiffs, Mr. Bagchi for 
the defendants has agréed. tà accept that sum. ' There will, 
therefore, be an order for costs for the sum of Rs. 1,000/- 
against the defendáht.! ‘This particular ordér for costs is by 
consent of both counsel for the pinni ang va defendant. 

: BO as A Kets pU org] , 

This ‘is the only order that I will and can make under 
section 14(1) (2)^& (3) of the ‘Rent ‘Act’ ‘of 1950. A sum of 
Rs. 250/- ‘is already lying with the plaintiffs” solicitor towards 
the ‘costs.: „Giving credit. for that sum, the balance of Rs. 750/- 

is- -payable, by: the. defendants under.thistórder: I fx the 15th 
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p "day, Írom"tfhe ‘date of this-order. excluding thé date “of the order, - . 


as the day: on which: ‘the payment ‘of this cost should. be made. 
It is agreed‘ between counsel that this sum of 750/- will be paid 
by the - defendants’ - solicitor . Ao. the, plaintifls' . solicitor... If, 
within, the ` dime; 50 fixed, ithe "defendant pays. the ‘sum ‘ot 


Rs: 750/- «then ‘the-suit-for' ' possession shail be disinissed. In^ 


default, the: ‘Court wilk, ‘proceed: ‘with’ ü the” “hearing of the’ suit. 
Liberty tő the’ ‘plaintiffs’ “solicitor” „to pày to, the, plaintiffs all 


amounts deposited ^ with, them ‘under, order. dated. goth December. 


1949 : “arid -also liberty to. the, plaintiffs to withdraw all monies 
deposited ‘with the Rent Controller. I therefore. answer the 
third and last issue in - ‘these terms just. stated. 


sg P EE c nhe dg, 0 Nr s 
SX Np ad SE brie” ee an a - 


9 E N. "Mitra $^Co.: | Solicitors for ‘the, Piaintiffs. ^ l 
zi . Lu M c : 


3 [^ > ad arae x saps 


' "B. c. 2. Chakravorty: uad i for the: Defendants. » que hs 


pus Us ah uat a Knog agn 


SRR as LE RI S . Suit. to be heard 
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tW Gesch OP us Had ROLE EI “under certain. ‘circunitstances. 
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Béfoie Mz. Justice f. fo. Roxburgh.: ates ut 


tn cad eb. 
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YHA nega Prenuses Rent, Contra Act GEIL. of- 1950). Section. 18(1— 
0 ‘Application’ sinide Fed after, West Bengal Premises Rent, Contiol - 
-birdinéndirent "Met (EXPH | of soy anie" inio force —Efect of Section "n 
| Gvand^'6 of the" Arhendeht "Act pplicabilit)--Order -1 "Tor, “Possession 
- Passed before. Act XVII cáme: tito! forte--O der lrestinded ‘wads Section: 
<: 18(1}—Order fo, revision vacated, in Revision by thei Eligh ‘CowtDaie 
"fei deli "y of possession, axtended—If, the, order, tin Revision "can E ber, 


eonstrted | to “host: ee original order der. Possession, prey Pu 


shy 


vt ‘Seationsii8(4) ‘eles as mente egies the ppt 4 to" Be ''made 
within, 6o days'of the coming snio force df Act. NVII- “BFE ggo, "thát ds 'ót 
March; 31), ,1950, Sectipnit 5 af ACER TE (of. 1950 ‘gives’; relief Where) the 


s application for revision is made, 1 m accordance : with, Section , a8(1), of. the 


Act xvit arid which’ remains pending w when” the Amending, . Act, came, into 
torce; Hig’ alsó igives! relict” ‘When! no: actual order „for “Possession had been 
Moo agit r 


passed: by 4136: Marth hizo! ahd: which ‘temaiiis Ineridiihg when" the Amending gt 


ots i 
s Ast, came jinto:, fortes; te erp hp be ar niim bb pels tans Ope 


ad me is wh sontes solic ui. s re Im Pi" EE aen tait : 
PES S UT ET EXE Mona eol "MIT it Davy eau itn, fetal at 

- Section 6- of the Amending - Act postulates an ‘order for possession 
passed within -the - umy of „time stated. therein. - Order of, the „Haigh :Coürt 
passed in Revisidh i setting" ‘aside the ordei of the trial - ‘Judge onginally- 
passed "under section 18(1) had not the effect of making the original, order 
of possession :of £ *Maicli Í 35;i 1950 becom : the “order: of the Hh. "Court : 
passed at a later date.” | i , 


jet 


Sen uo o 3e Y g ' pori 


Revision petition by: the Abbat: under section 18(1):of 


- the West, Bengal; Premises, René conaol aos 1950 for rescinding 


a decree for possession. f 
7 D onn - ^ E 


' The material duci will sch from the judgment. 


Pramatha Kumar ‘Chakravarty for the Petitioner. 


e 


* Civil Revision Case No “438 of 1951 against an order of Court of 


* Small Causes, 5th Bench Calcutta dated 16-1-1951 in connection with Suit 
- No. 11014 of. 1949... EN 


, ," RE 
’ 5 , 


` z e 


VoL: 89.] fe) E 


TUGI COURT. "i 


u Nilkamha Ghallerjee: for the! Ópposit Party: da QA <a 


5 reel 
ue Ws poe os s THE 


‘ey The epeng ot the Cow ^ was as follows:— ' ' 
; Röxburgh, J.:— This is a Rule ágdinst an ordér of 'Tudge 
Pp the; Small: Dausen Gourt, Calcutta, refusing’ an application 
‘purporting to^ be: one ‘under section’ 18(1) of ‘the West Bengal 
Premises Rent Control:'Act, 1950, ‘as subseqtiently amended, 
for. ‘rescinding,’ a decree for possession. ~~ _ 
CGH gga A ks 
The original order was passed on March 3p, 1950, by 
consent, 1n a proceeding in‘ which 'tlie-orily default alléged under 
ithe - Acts of, 19481 was^ione under ’ section 13(3) of "hat Act, 
‘usually .referred: 40. as an^ ipia facto default  ':"" 


ate et T. . jw t 
un 3 s . 


1 


ts. On May 20, after ‘Act: XVII of 1950 Came’ into ‘force, the 
tenant made.an application’ under section’ 18(1). of that Act for 
reliel. That .was granted, although objection was taken by the 
‘Jandlord thatthe decree: was'a consent decree OÑ revision by 
this Court, it wás pointed ‘out that the case ‘was clearly one 
of ipso.facto default,'and, jn view of the interpretation put on 
_ Section 18(1).at that'titne, it had no application Lo Such “cases. 
; Therefore, inc revision ‘this ‘Court’ set ‘aside the order ' of the 
learned. Judge which had ‘rescinded the' original’ order of March 
25, 1950. By the order of this Court thé'date E gova of 
, possession iwas extended till November 6; «^c - 


+ 


ea op oaae s era oe a n m mn dor 


: After. the: amending: ‘Act LXII of iggo' ‘came into. force, 
ee tenant. filed: an‘-application’ ‘labelled ' as ‘one under’ séctión 
^18(1) of the Act! and’ it 1s the: order ' rejecting this application 

- which.is cheisubject matter'of the ptesent Rule: The applica- 
iori bas: been rejected or the’ ground that the or iginal omer Was 
made om.corisent. « ' ei oc! os fir adt ee af 


Bit, oe T 8G aper d a Ves tace pan de n G 


Strictly speaking the tenant could not make any. applica- 

: tuon under: section '18(1) ‘as: suchi- Séction ` 18(1) even as 
amended: requires that'applicatiori: beimade within 60 days of 

-the coming -into force’of Act XVII ‘of i950; that is to say, ‘of 

March 31, ig5o. The only: section “tinder ‘which the tenant 

could conceivably apply is section 6 of Act LXII of 1950. Un- 
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by this Section to give, relief ir in a case such as the present, it 
fails to do so. It runs as follows: “Where at any time 
between the commencement of the- said Act (XVII of 1950) and 
of this Act an order of decree for recovery | of_ possession ot 
any premises, has been.made.: ...... ...... -an application may - 
be. made within, 60. (days of. the commencement"of. Act.LXII of 
19 50, and , the; order „or, decree. may be rescinded. ' Section: 6 
cannot apply. to, the, present; case because. the 'order^'in- question 
for recovery of possession, made on March 35, 11950, not in tlie 
interval specified in section 6. f . - 
E ir s Penes : xoxo, c Dag 

` Section, 5 of, Act LXII of 1950 gives, sreli _cases’ where 
an “application under section -18(1) had been made -under-Act 
XVII of 1950 and was still pending -when ‘the: amending'Act 
came into force. It also -gives relief in cases where no actual 


“order for, possession had been passed' by March, -31, 1950 and 


which. were sull pending - "when, Act. LXII. of 1950 came: into 


force. ie pae pueih i ( 


The, present, ‘type of cases however: d: bei omitted. It 


has ' been urged before: me that.the result ‘of the order of this 


Court in revision. setting ,aside the .order of the trial Judge 
originally passed under section.:18(1) had: the effect of making 
the original order. of. possession. of March. 25: 1950. become ‘the 
order of this Court: passed ‘at, the later date. . I am ,unable to 
accept the contentions -osa aao « P Vas i DE 
If the learned trial Tadet had taken what must be deemed 
to be the correct view, the view takeu by this Court in revision. 
and had, refused the application unden section: 38(1), it could | 
hardly, have been suggested, that. asia; result ofi that: refusal; to 


_ rescind or interfere, with, the. order of March :25,:1950; it had 


in any way become an order; ofthe later date::, I do not think - 
the position, is, in, any. way, altered where the. trial ' Judge 
‘erroncously has interfered. with the previous ‘order and. his ‘order 
of interference has in turh been .upset in revision by. this 
Gourt. Te secans qux € let suus doe 


The result is that, although, do not. agree -with the reason 


- given by the learned; Judge. for ,the,-order passed in this: case. 


the . order, in. itself,,is ;correct: The Rule is E dis- 


tharged.. I make no, orden, (a8 toicosts. i. e n s, » 


t^v 


. vk s t MEC 
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S0 SDG + tan, D Gis Cu. discharged. 
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Ee AA Opere Aet Ira o Decemper, y. 
Indian Penal Code Sectibi "424—Phosecution under—tf , a „hroçceding within 
Se meaning of Section 7(3) of the’ West Bengal ‘Bargadars Act, Ed 
ZI woes Q3 rb N i We 
Weil , Beugel. Rargadars Act Hof: 1950—Dishonest removal’ oy paddy tilii i 
the incu s of Section; 424, Indian, Penal, Codei-I f protected-—Suil oi 
[nacecding under seclian 2, meaning af—Must be one which comes 


within’ section 7), 


1 TENE poa cs P uar ESO) lioet nid 
[i m 5t 


d dar 
A, criminal cage under ‘section+ 424 ot tHe’ Indlan Pedal “Gade for! dis. ; 
1 


- honest renioyaliof paddy; by ‘a bargadar Is: not! in any Way 4 aiflected “By ! thé 


provisions of the Bargadars, Act., Such, criminal : proceedings- -do ‘not dina: 
with the meaning of | section. a, of the Bargadars. Acti sii olden ss 


(009 


~ hl Mison f. 
‘The`preamble of! the Paradis! X& shows ‘fat the ‘Ree has, nothing., 
to do with any action taken ‘by the State against a ciuzen Í for violation of 
Criminal law.: A. bargadar. is liable {obe "prosécuted' ‘for ‘violation of" 
ordinary Criminal law in "pite of the Bargadars- Act». / ~ »* 


Uo Ried Se astute 
she ' se RoR yg 
suit or procecting ' indes section 2 0l, the, ,Bargadais , Act must- be’, 


one which Comes with séction 1 30) of the Act. debe uoo ari ea LG 
t Moab. or s aem 
rear? a 2c! X631, * 


VD oe yo! NORN EE ott ad 

' Revision petition" by the. Accused. " . p eh cub ES AA 
enog a mot, $e v the ths "à ni 
, Stay dabat l.l. f| 

Tus inateriall tacts will | appear fiom die ' judgment., 
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2 kiss ec 


. Bhupendra- ‘Nath Das! lor ihe Petitioner. 
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of an accused who has been convicted ünder section 434 of the 
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Indian Penal Code^ by a Second Class. Magistrate of Jalpaiguri 
and sentenced to pay ‘a ‘fine of Rs. 100/-, in default, rigorous im- 
prisonment for one month. An appeal was, dismissed by the 
Deputy Commissionér of Jalpaiguri as the District. Magistrate. 
The complainant alleged that paddy * ‘was removed with a 
dishonest intention by the accused who was cultivating the land 


{ 
.as an adhiar, On the facts, the court has, after considering all 


the materials, pointed out that the removal was dishonest: I 
have not been shown any reason why the finding arrived-at on 
the grounds mentioned by the court should not be accepted. 
Therefore as there was dishonest removal, the-court considered 
that section 424 of the Indian Penal Code ‘was satisfied. 


E] 
‘ 


The main contention was that in view of the West Bengal 
Act II of 1950, known as the West Bengal Bargadars Act, 1950, 
the , proceedings. únder section 424 of the Indian ' Penal Code 
could not be entertained by a criminal court; First of all, 
the preamble itself shows that that Act has nothing to do with 
any action taken by the State against a citizen for violation of 
its criminal law. It is an, ‘Act to settle disputes between owners 
and bargadars and not between the State and its'citizens. Tt: 
is also to deal with, certain matters relating to Bhag Chasis 
Conciliation Board. Therefore from the very preamble itself 
the Act: has: no application to a criminal matter in which the , 
State at the instance even of an owner is prosecuting another 
of its citizens for violation of the.ordinary criminal law of the 
land though such a citizen may ‘hold the position of a bargadar. 
My attention has been drawn to section 2 of the Act which 
uses the words “ suit or proceeding " but the proceeding must 
be one which comes within section 7(1) of the Act and a cri- 
minal case under section 424 of the Indian Penal Code has 
absolutely no connection whatever with any of the proceedings 


` mehtioned in section 7(1) of the Bargadars Act. As I have 


pointed out, the very preamble shows that the Act has no 
application to ordinary criminal matters. 


Under the. circumstances, the Rule, is qusctiatged: The 
fine stayed may now be realised, 


S.D.G. Rule discharged. 
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January, 9. 
The „West, Bengal Land Development and Planning ‘Act (West Bengal Act 


XXI of 1948), Sections 4 and 6—8Simultaneous: publication under—if. . 

invalid—Seclion 5 and Sub Rules of Rule 5—Three different stages—- 

Acquisition- of. lands for settlement cof. refugees—If public? purpose— 

Article 14, 1f offended—Section 4—-Provision 'as io damages, LS unreason- 

i ghe cec af invalid under Article 50. 

A declaration under Section 6 of the West. Bengal Land piven ahd 
Planning Act ıs invahd, when simultaneously published with notification 
under, Section 4 of the said Act.. tora rios ] z 

ion à s 

Md. Safi Y. The State x West Bengal W “relied - -on. e te 

Section 5 of the Ad and die valious Sub-rules of Rule (5) of the Land 
Development and Planning Rules make it clear that.a distinction has been 
chawn between the actual preparation of the scheme; the sübmission -ol 
the scheme, for sanction and the sanction of the scheme. ing 

(1 : 
“Where a scheme has been prepared, the question of.delay in prepara- 
tion of the scheme does not arise and, therefore, declarations under Section 
6 read with Section 7 are bad. ` E 
In order that Section 7 of-the Act can be attiacted it is to be estab- 
lished that the’ Piovincial,Government was satisfied that the preparation 
of a development scheme was likely to be delayed. 


There cannot be any, valid declaration under Section 6 bes no. local 


enquiry ts held’ and no oppor tunity | is given to persons interested tb make 

any representations, N 

- VA V od ‘ AT 

Md. Safi v. The ‘State of West Bengal (1); Proomce of REA v: 

, Govindram Khusaldas Advani , (2) referred, to. ` 

í (t 

d It is quite competent for the State Legislatüre to legislate "or rehabi 
litation of refugees from foreign countries. 
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x vids ESL C t tof 
The West Bengal Land Development and Planning Act une. a law 
relating to acquisition ,of property under , A1ucle 341 of the Constitution, ` 
the application of Article 19 1s excluded dad the question of reasonableness 
of the ‘provisions becomes immaterial. 
QS Se ten ey 
The West Bengal Land Denie and Plami Act dots mot 
offend -Artucle 14, of the Constitution, 1n: the sense! that it; makes a. discrimi- 
nation between’ ‘chiens ‘and’ non-citizens, "Even it a particular statute may * 
result in ' some Cases” in cage: the whole, Act, 1 not rendered void 
thereby. I ut E S 


EET s 


7 


1, Chyganyit Lal, Chowdhury. v. The-Union-of India Qs "B doa] Co. 
Lid. Y; DUUM. Ramchandra S des to. 


n ta EL: 


"Although. prove! (b) to Section 8 of the Act is ultra wires, the ' Teat 
of the Act can stand ‘ab 8 valid pleoe oL Ida. Hey fes - 
` lone ac SE ræ 


West Bengal Settlement abies Ca- operate Credi Society -Limited 

Aride sia) of the Cottbus Fond of-compensation fòr the adquibi-" 
tlon of the property itself but the proviso to Section 4 of the West Bengal 
Land Development and Planning.Act deals with the' question of payment-of 
damages caused during temporiy oecupanon of the knds ^ 

Ad E M LE En EL n . us MADE NE 

Even,. if the “provision as to assessment of re as contained in ‘the : 
proviso to Section. 4tof^the Act be challenged as arbitrary and unreasonable, 2 
the said provision does: not 1ender ‘Section 4 invalid uridei : Article $1(3) of 
the Constitution, 


aor 
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"Application ' tinder’ Article 226 of the Cohstitütion for an 
appropriate Writ directing the Opposite Parties to withdraw " 
and/or, cancel the; , orders,.and. acquisition and certain. modif? 
cations, issued finder tthe West Beles E Development’ and 
Planning Act. S 

E A T taf ; 


: “The midterial facts. will’ Appear , from ug damen 
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The judgment of the Court was as follows: — 


'* H. K. Bose, J.:—This is an application under Article 326 - 


of the Constitution for an appropriate Writ directing -the 
Opposite parties to withdraw and/or cancel the orders and acqui- 


sition and certain notifications issuéd under the West Bengal: 


Land Development and Planning Act. 

The petitioner is the owner of certain plots of lands in 
Mouza Hatinagar and Mouza Shibpore within the jurisdiction 
of Berhampore Police Station in the District of Murshidabad. 
The particulars of such lands are set out in paragraph 5 of the 
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January, 


petition. It is alleged that some of these lands are tenanted - 


and some are under cultivation of the petitioner. It is alleged 
_ that for some time past certain refugees have been trespassing 
` upon the lands of the petitioner under the authority of the 
opposite parties and they are cutting down trées and making 
excavations and are causing damage to the petitioner's lands. 
It is alleged that on the goth November, 1950, two notifications 
one bearing No. 12667 L. Dev. dated the 16th November, 1950, 
purported to be made under Section 4 of the West Bengal Land 
Development and Planning Act and another bearing No. 12673 
L. Dev. also dated the 16th November 1950, and purporting to 
be made under Section 6 of the said Act were published in the 
Calcutta Gazette in respect of the petitioner's lands in the Shib- 
pore Mouza and on the 15th February 1951, the notifications 
bearing Nos. 1548 L. Dev. and 1550 L. Dev. both dated the 12th 
. February 1951 purported to be made under Sections 4 and 6 
respectively of the said Act were simultaneously published in 
` respect of the petitioner's lands in Mouza Hatinagar. Thereafter 
the petitioner approached the opposite party No. 2, the Col- 
lector for release of the petitioner's lands but this was not done 
Demands of justice were made on behalf of the petitioner but 
with no effect. It is alleged in the petition that possession of 
the lands is with the petitioner. This fact is however disputed 
by the opposite parties. As the petitioner has failed to obtain 
any redress at the hands of the opposite parties he has moved 
this court for the reliefs stated above. On behalf of the opposite 
parties the counter-affidavit- has been affirmed by one Atul 
Chandra Bala who is a Kanungo under the Refugee and Re- 
habilitation Directorate attached to the Murshidabad Collector- 
„ate. In paragraph 4 of the said counter-affidavit it is stated that 
the projosal for acquisition of oe lands in Mouzas Hati- 
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nagar and Shibpore Was submitted .to the Refugee Rehabilita- 
_ tion Commissioner, West Bengal, by the Collector of Murshi- 


dabad that the schemes in respect thereof were approved’ by 


the Land Planning Committee and that thereafter notifications ^ 


under Section 4 and declaration under Section 6 of the land 
Development and Planning Act were püblished in the Calcutta 


. Gazette in respect of the above schemes, namely Hatinagar and 
Shibpore Schemes respectively. Or the 26th February 1951 the - 


possession of thé lands comprised in the Hatinagar Scheme was 


taken but out of this area certain portion was released by the: 


- District Magistrate after investigation and the rest of the lands 
including the lands of the petitioner is under acquisition and . 
most of the lands have been allotted to several displaced agri-. 


culturist families who have taken possession of the different 


plots of lands between the 36th June 1951 ánd 15th July 19517 
and have subsequently constructed houses thereon’ and brought 


the agricultural lands under cultivation; and similarly i in respect. - 
_ of the Shibpore scheme also a small portion of the-land was 


released and some portions of the scheme lands have been dis- 
tributed to the refugees who have also constructed houses thereon 


and have also brought the agricultural lands under cultivation.” 
In sub paragraph 5 of paragraph 4 it is stated that it was'sub-- 


sequently thought desirable to issue a fresh declaration under 
section 6 in supersession of the previous declaration under 


section 6 in respect of tlie lands in question and this declaration” 


was dated the 14th May 1951 and published in the Calcutta 
Gazette of the gist May 1951. ‘This subsequent declaration 
dated: 14th May-is stated to be in respect of the Hatinagar scheme 
and it appears that a fresh declaration was also issued- in respect 
of the Shibpore Scheme and was published in the Gazette of the 
21st June 1951 and it is further stated that the previous de- 
clarations under section 6 of the said Act.in respect of both 
the.schemes were eventually cancelled. It is further. stated in 
paragraph g(a) and 10 of the counter- affidavit that notices under 


section 4 of the Act were duly- published in the office of the. 


Union Board and at other convenient places in the locality. 


- was satisfied that there^were no valid reasons for releasing the 


plots from acquisition. The Notification No. 5890 L. Dev. dated 


the 14th May.. 1951 and published in the Calcutta Gazette of . 


the gist Mey 1951 and the OMe dem No. 7176 L. Dev. dated. 


VoL. 89.] HIGH Cauk 


the 4th Junie 1951 and published i in the Calcitta Gazette of the 
dist june 1951 have been.produced before me and it appear 
therefrom that these notifications were purported to have been 


805 


made under section 6 read with section 7 of the Act. They are Aswin Kumar 


nof notifications under section 6 simpliciter. They purported 
to be combined notification under those two schemes. 

. In view of my judgment delivered in Md. Safi’s case (1), 
the declarations made under section 6 and published on the 
. goth November, 1950 and 18th February 1951 must be held to 
be invalid having been simultaneously published with the noti- 


fications under section 4 of the Act. The question then arises | 


whether the fresh declarations made under section 6 read with 

section 7 of the Act and published on the gist May 1951 and 
f 21st “June 1951 were valid declarations in the facts and circum- 
stances of this case. It appears from the facts stated in the 
counter-affidavit to which I have already referred in tbe earlier 
part of this judgment that a full fledged scheme has been pre- 
pared in respect of both Hatinagar and Shibpore lands and the 
schemes are still being worked out and there is nothing in the 
affidavit to show that the said schemes have been abandoned. It 
‘is expressly stated in the affidavit that the subsequent de- 
clarations under section 6 read with section 7 have been made in 
respect of the said two schemes. It is difficult to appreciate how 
in the circumstances the provisions of section 7 of the Act could 
be invoked. In order that section 7 can be attracted it is to be 
establised that the Provincial Government was satisfied that the 
preparation of a: development scheme was likely to be delayed 
and it was after the Government was satisfied in this respect 
that they could make' a declaration under 'section 6 in respect 
of the notified area or any part thereo! though no development 
scheme has been prepared or sanctioned under section 3. It is 
clear however from the facts stated in.the affidavit, as I have 
pointed out before, that schemes have been prepared in respect 
of the lands in question. It is clear from a perusal of section 5 
of the Act and the various sub-rules of Rule 5 of the Land De- 
velopment and Planning Rules that a distinction has been drawn 
~ between the actual preparation of.the scheme, the submission 
of the scheme for sanction: and the sanction of the scheme. The 
Provincial Government first direct the Land Planning Com- 


mittee or a Company to prepare a development scheme and after: 
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the scheme is TE it is submitted for local enquiry to the 
Collector of the District or any other officer authorised by the 
Collector in this behalf giving persons interested an opportunity 


ot making representations against the scheme arid then the scheme _ 


is submitted to the Provincial Government for sanction accom- 
panied by the original scheme, the report of the enquiry held 
by the Collector, the representations and objections made and 
the recommendation of the Committee, The schemes having 
been prépared in this case, there was no question of any delay 
being occasioned by reason of the preparation of the scheme 
so as to attract the operation of section 7 of the Act. It must 
therefore be held that the combined declarations under section 


-6 read with section 7 are bad.’ Assuming however that these 


noufications published on the gist May 1951 and gist June 1951 


can be construed as notifications under section 6 only then it’ 


appears frorh the- facts stated in the affidavit and it is also con- 
ceded’ by the learned Advocate appearing for the opposite 
parties that no opportunity was given to the petitioner to make 
any representations or objections against the scheme and there- 
fore there cannot in any event be a valid declaration under 


‘section 6 alone of the Act. As I have pointed out the scheme 


of Rule 5(3) is that it is only when an opportunity has been 
given to the persons whose lands are affected by the acquisition 
to make representations against the scheme and a local enquiry 
is held in respect of such schemes and thereafter -the scheme is 
submitted to the Government for sanction in accordance with 
the Rules and it is finally sanctioned, it is only then that a 


- declaration under section 6 can be made. So whether there de- 


clarations published.on the gist May and gist June 1951 are 
treated as declarations under section 6 or combined declarations 
under section 6 read with section 7 they must be held to be 
invalid. 

It was contended by the ee Advocate for the petitioner 
that the West Bengal Land Development Act is ultra vires in so 
far as it purported’ to acquire lands for settlement of im- 
migrants. According to Mr. Ganguly the settlement of refugees 
is not a public purpose. He submits that deprivation -of -the 
property of a citizen with a view to confer benefit upon the 
immigrants is not a public purpose. It is a thing done in the 
interest ‘of an alien to the detriment of the interest of the 
citizens of. the West Bengal. State. It is pointed out -that 


1 


` 


Vor. 89.] i HIGH COURT. 


the State is already over.populated. Not only the steps taken 
by the Government towards rehabilitation of the immigrants 
are not for the benefits of the inhabitants of the State but on 
the other hand such attempts tend to make the position of the 
inhabitants of the State further worse both from the economic 
point of view as well as from that of convenience. The argu- 
ment of Mr. Ganguly is no doubt very interesting but, it appears 
to me to be without any substance as it takes a very narrow 
view of the meaning of public purpose. It has been pointed out 
‘in Md. Safi’s case (1) as to why the settlement of immigrants 
should be considered as public purpose. It is not necessary to 
repeat those reasonings ‘here over again. The Supreme Court 
has also pointed out in the case ‘of Province of Bombay v. 
Govindaram Khusaldas Advani (2), in the judgment of B. K. 
Mukherjee J. that housing of refugees is a public purpose. It is 
not necessary to deal with this point in, detail here and it is 
sufficient to point out there is rio substance in this ground urged 
by Mr. Ganguly. He next contended that that Act is ultra 
vires as the State Legislature has no power to enact : any law in 
respect of aliens. ‘That power is reserved only to the parliament 
under entry 17 of list (1) of schedule (7) of the Constitution 
read with Article 246 thereof. It may be noted however that 
this West. Bengal Act was passed before the commencement of 
the Constitution. The entry which dealt-with the question of 
aliens and immigration in the Government of ‘India Act 1935 
was also Entry No. 17 in List (1) of the 7th Schedule but that 
entry also relates to the subject or topic of admissions or immi- 
' gration of foreigners or aliens. The West Bengal Act however 
does not purport to legislate with regard to aliens or immigra- 
tion. It deals with the subject of-compulsory acquisition of 
property which is Item No. 9 in List 2, that is the provincial 
List of the Government of India Act 1935. The Act is in pith 
and substance a legislation dealing with compulsory acquisition 
of property. In Nalini Mohan v. District Magistrate of Malda 
(3), the. learned Chief Justice makes the following observations 
at page g01.of the report. ' 


A Of course it can make provisions s for the’ rehabilitation of 
refugees from foreign countries." . ve 
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CIVIL. This seems to Suggést also that it is quite competent for the 


S State Legislaiüre now under the Constitution to legislate for 
1953. rehabilitation , of relugees. from. foreign countries and such a 

Aswin Kumar legislation cannot be impugned on the grounid that it is an extra- 
Nath. territorial legislation. It was next contended by the learned 
Ve 


E Advocate for. the petitioner | that the West Bengal Act offends 
The State “of 

West Bengal Article 19 of the Constitution as it puts unreasonable restriction . 

— on the fundamental right of the. petitioner guaranteed under 

Bose, J. Article 19(1) (f) of the Constitution 10 acquire, hold and dispose 
of property but as ‘pointed out by me in Md. Saft’s case (1) and as. 

also by the Supreme Court i in Gopalan’ s case (3) and in the case of 

, Chiranjit’ Lal v. Union of India (3), if the legislation purport to 

bea legislation. relating. to acquisition of property under Article 

31 of the Constitution, then the application of Article .19 is 

, excluded. So the question of ‘reasonableness of the provisions 

become immaterial. < Assuming however that it was open to this 
- ^  - Court to go into this question, ; it is clear that the West Bengal - 

~~” Act being an Act passed in furtherance of public purpose, that 

is in the interest of the general public, the objection of un- 

reasonableness must fall to the ground. ` ‘Once it is established 

that’ the settlement of immigrants is.a public' purpose, Article 

19(5). must come into ‘play and the restriction must be deemed 

to have been- imposed in the: interest of the general "public. 

This disposes of. the point made under Article 19 of the Consti- 

tution. 


It was oe argued by Mr. E that the Act offends 
Article 14 of the Constitution inasmuch as ‘it discriminates 
between the citizens and ‘non-citizens. It is submitted that the 
Act metes out different treatment''to citizens and -foréigners. 
It may be-that the Act deprives a citizen of his property with a 
view to provide accommodation for refugees but how that offends 
Article .14, it.is difficult to follow. : The refugees form a class 
by themselves. : They do not stand on thé same footing as a 
citizen. Their status and - -position aré different. . They are 
differently circumstanced. More over the Act does not expressly 
purport to be dealing with the aliens. All immigrants need not 
necessarily’ be aliens or. foreigners. Besides the West Bengal 
Act was enacted for various other purposes which ‘are mentioned 


(1) (1951) 53 C.W.N. 463. . - 
(2) [1950] S.C R. 407 (C.W.N. Supp). ` "E SA ES 
(83 [1951] A.LR. S.C. 41. 
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in section 2(d) of the Act. As to what is true implication of 
Article i4 of the Constitütión has been brought out very clearly 
-by B. K. Mukherjee J. of the Supreme Court in the case of 
Chiranjit Lal v. Union of India (2), paragraph 64 of the judge- 
ment and some light on the point is also thrown by the judgment 
of P. B. Mukharji J., in : v. 
(2) at page 545 and’ onwards. Further “merely because 
the application ofa particular Statute: may in some cases 
actually result in “discrimination, does not make the whole Act 
. void as offending Article 14 of the Constitution. This con- 
. tention therefore also appears to be without any substance. . 
It was further contended by Mr. | sagüly that as Section 
8, proviso (b) of the Act has been held to be ultra vires by the 
learned Chief . Justice in the case of Bela Banerjee (8), 
there is no provision for payment of reasonable com- 
pensation for acquisition under the Act and so the “Act 
- is hit by Article 31(2) of the ‘Constitution. The learned 
Chief Justice has held that although the proviso is bad, the 
proviso is severable from the other provisions of the Act and 
the rest of the Act therefore can stand as a valid plece of legis- 
lation. The learned Chief Justice has further held that. com- 
pensation for 'acquisition under the Act will be determined, or 
assessed according to the provisions of the Land Acquisition Act. 
At page 794 the following observation, occurs: 


“ I think there can be no doubt that the impugned pro- 
vision fixing the maximum price of the land at its market 
value on December 81, 1946 is severable from the remainder 
of the proviso and could be ‘eliminated from’ the Act 
leaving the Act quite workable. Without this provision 
the market.value at the date: of the Notification as ascer- 


tained by the provisions of thc land Acquisition. Act would. 


apply and therefore the Act would be quite effective." 


The expression ‘so far as may apply’ in section 8 makes 
it clear that the provisions as to compensation are applicable to 
acquisition under the West Bengal Land Development and 

Q) [1951] ALR. S.C. 41. 
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Planning Act. It is therefore futile to suggest that there is no 


provision for payment of compensation or provision embodying 
principles Of assessment of a compensation. Now that the 
proviso (b) to section 8 is out of the way, there is no difficulty 
in getting compensation under the general provisions of the 
Land Acquisition Act. A minor point was also urged by Mr. 


Ganguly and this is that Section.4 of the Actis invalid because 


the Proviso dealing with payment of damages is an unreason- 
able provision inasmuch as thé damage can be arbitrarily assessed 
by the Collector or persons mentioned in that proviso and so 
such a provision is hit by Article 31(2). It may be noted that 
Article 31(2) speaks of compensation for the acquisition of .the 
property itself but the proviso to section 4 does not relate to 


“payment of compensation in this sense but it deals with question 


of payment of damages that may be caused during temporary 
occupation of the lands by reason ot acts done as contemplated 
by the section itself. Therelore this ilc of Mr. Ganguly 
must also fail. ` 


In view however of my finding that the notifications pub- 
lished under section 6 read with section 7 of the Act on the 
gist May and aist June, 1951 are invalid, the petitioner is en- 
titled to the reliefs asked for. dpt 


In.the result, tliis petition must succeed and the Rule is 
made absolute to the extent that the notifications published 
urider section 6 as also under ihe combined section 6 read with 4 


“are ‘cancelled; The pétitioner is ‘entitled to the costs of the 


present proceeding,—the hearing fee is assessed at two gold 


mohurs. 


Government will furnish the petition with ‘the names of | 


‘the allottees within a month from the date of the service of this 


order but if any’ portion of the land is still in khas possession 
of the Government,, that will be restored to the petitioner within 


` two months from the date óf the service of this order. 


S.K.R.C. ` ph s Rule made absolute 
d “in partı 


Vor. By.) : HIGH COURT. — ' - 


- CIVIL ‘REVISION, a Ne 
' Before Mr: jistice B. K. Guha and 
Mr. Justice S. N. Gulia Roy-- 


- RAJENDRANATH KARMAKAR AND OTHERS 
^ v. 
Manic, FRENCH MOTOR GAR' CO: Lips rt 
Payment’ of “Wages Act—Sections. 15 Sub-clauses (3) and (4) Section 17— 
Appeal under—Application for. relief, dismissed in toto—-No direction 


~ under Sub-clauses (3) andz(4)—If. appeal lies under: Section rz;-Rulc 9 
- , and foem. F of the. Payment of Wages (Procedure) Rules: 


p 
a 


Under Section 17 Of the Payment of Wages Act ‘an’ appeal. lie’ against 
directions giveü under” Süb-clausés- (8) and: (4) of Section’ 15: „When an 
application for'reliefs undef thc Act ‘is dismissed in toto. and no direetion 
is passed under sub-clauses (3) and (4) of Section" 15, no ‘appeal, lies. There 
is nothing in Rule. 9 and form F of the Bengal Payment of Wages (Pro- 
cedure) 1 Rules indicating wider construction of the Word ' appeal ’ in Section 
a: Order: of dismissal of an applications is riot. a ditection within the mean. 
ing of the siid’ Lai f 4 


P^ 1 


Revision petition “by, thé Applicant before the authority 


under .the Payment of Wages Act, s prying for certain 
reliefs. , 


'The material facts will appear froth the judgment. 


- Phanindra Kumar Sányal for the Petition: 


2. 


Rabi- Ranjan Das Gupta for the.. M o Panty 


Thé judgment of the: Coürt was as follows: = 
i B. K. Guha, "n 1—This- Rule; was Obtained. by certain em- 
ployees of Messrs. _Frénch Motor Car:^Co., Ltd.. They. filed an 
application before the authority under the Payment of. Wages Act, 
1936, praying for certain reliéfs. - The-application was dismissed 
in toto. Against. that decision ian Appeal was: preferred before 
a ‘Small Cause Court: Judge} Mr.: Lahiri.: The ‘learned - - Judge, 
however, dismisscd thé appeal of a Lense well pu mo 
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that it was not maintainable on the ground that the authority 
appointed under the Payment.of Wages Act did not give any 
direction under sub-section '3.0r 4 of section 15 of the Act. It 
is against this decision that the present Rule has been obtained. 


It is contended on behalf of the petitioners that the learned 
Judge was entirely in error in holding that no appeal lay in 
the circumstances of the present case. Under section: 17 of the 
Act-an appeal against a direction made under sub-section (3) or 
subsection (4) of section 15 may be preferred amongst others 
by any employed person if the total amount of wages claimed 
to have been withheld from him or from the unpaid group to 
which he belongs exceeds Rs. 50/-. The learned Judge has held 
that as there was no such direction within the meaning of sub- 
section g or 4 of section 15, the appeal before him was incompet- 
ent. It it argued before us on belialf of the petitioners that the 
learned Judge has taken too narrow a view of the scope of 
section 17, and it’ has been contended that if that section is 
liberally construed, it means that an employed person is entitled 
to prefer an appeal even if his original application, is dismissed 
in toto by the authority. It is argued in effect that an order 
of such dismissal amounts to a direction under section 15 and 
as such an appeal is maintainable. In this connection ‘our 
attention has been drawn to Rule g of the Bengal Payment of 
Wages (Procedure) Rules, 1940 and Form F as prescribed by 
those Rules. We find nothing either in the Act itself or in the 
Rules or the Form to which our attention has been drawn which 
would go to indicate that the word “appeal” which occurs in 
section 17 of the Act can be construed in such a broad sense as 
to embrace within its scope all kinds of orders including those 
rejecting an application filed by an employee before the 
authority. Sub-section (3) of section 15 lays down .that the 
authority may direct the refund to the employee person of the 
amount deducted for the payment of the delayed wages. Sub- 
section (4) lays down that if the authority is satisfied that the 


. application was either malicious or. vexatious, it may direct: the 


payment of a penalty: not exceeding Rs. 50/-. Now these are 
the directions against which an appeal.may lie"under the pro- 
visions of Section: 17. An appeal cannot be:preferred under 
the Act against other:kinds of orders unless they come precisely 
within the scope of the directions mentioned above, 


Vor. 89.] HIGH COURT. 


It has ‘been urged before us on behalf of the petitioners 
that ‘to construe section 17 narrowly. will be going against the 
intention ‘of the legislature and would in certain cases lead to 
absurdity. We have to construe an Act as it stands, and read- 
ing the plain meaning of the Act, it appears to us that an appeal 
by an employed person is permissible only in a very limited 
number of cases as mentioned before. It may be that the 
legislature considered it desirable that no appeal by an employee 
would be permitted if the application for refund of certain 
amounts be thrown out in toto being wholly untenable. This 
might have been done with the object of limiting the number 
of appeals or with the object of discouraging frivolous appeals. 
Whatever that may be, as the statute stands, we must hold that 
it should not be stretched in the way in which we have been 
invited to do by the learned Advocates for the petitioners. We 
are of opinion therefore that the decision of the learned Judge 
is correct. 


/The Rule is accordingly discharged. But there will be no 
order as to costs. 


Guha Roy, J.:—I agree. 


S.C.D.G. Rule discharged. 


ORIGINAL CIVIL. 
Before Mr. Justice P. B. Mukharji. 


‘NATIONAL INDUSTRIES | 
R uo cu ^g 
. SASOON RICE. MILLS LTD. 
Z i a E zb r x P 

Amendment of, plaint—Misnomer-or. misdescription of the defendant—Order 
t, Rule 10(2) and Order 6 Rule 17 of the C.P.C.—Delay in application 
"for amendment—Ihether there ts any difference between a case of mis- 

nomer and misdescription of the defendant and plaintiff. 


When an amendment by which a defendant described as a limited com- 
` pany i$ sought to be described as a firm by deleting the word limited in 
* Original ‘Side Suit No. 967 o£ 1945. a i 
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Civil. the plaint is not introducing a new party or altering the whole suit but 
— making parties proper so as to bring controversy between the proper 
1951 parties into clear relief. This is a case of misnomer or misdexription of 

CH the defendant. > 

National p 7 
Industries Under Order 1 Rule 10(2) as well as Order 6 Rule 17 of the C.P.C. 

v. `~ the Court has ample power to make those amendments. 

Sasoon -Rice : i 
Mills Ltd. VN There can be no difference between a case of misnomer or mis- 
AL description of a plaintif and a case of misnomer aud misdescription of the 


Mukharji, J. defendant and there is no principle by which the Court will have power to 
amend misdescription of, the plamtiff but will not have the equal power to 
amend the misdescription of the defendant. 


The express and clear language of Order 1 Rule 10(2) of C.P C. gives 
power to the Court to amend any muisdesciiption of the. defendant. 


Délay wil ordinarily defeat an application for amendment when any 
question of limitation arises but theic are exceptions to this Rule that 
amendment- may be allowed even afte: the period of limitation in special 
cascs. 


Summons by the Plaintiff for an amendment of the plaint 
by deleting the word ' Limited’ and the word ‘ d from 
" the plaint. 


The material facts will appear from the judgment. 
Sisir Mukherji for the Applicants. 

- A. N. Sen for the Respondent. 
The judgment of the Court was as follows: — 


August, a2. P. B. Mukharji, J.:—This is the plaintiff's summons for 
an amendment of the plaint by deleting the word ‘ Limited ' and 
the word ‘Company.’ from the:plaint. It is stated that the des- 
cription of the defendant as Sasoon Rice Mills Limited was an 
error and the proper defendant ‘i$ Sasoon Rice Mills. This 
summons was taken out by the plaintiff's Solicitor on the gist 
February 1951. 

In the affidavit of Laburam Jain, a partner of the plaintiff 


firm, affirmed on the 21st day of February 1951, in support of 
the summons, the allegation i is that the defendant at all material 


Vor. 89.) : . HIGH COURT. E 


times represented themselves as a-limited: concern or held them- 
selves out as such and in fact in the correspondence and docu- 
ments. they described themselves as Sasoon Rice Mills: Limited: . 
and that the plaintiff bonafide believing on the said representa- 
tion sued them as a limited company, In that. affidavit re- 
ference is made to correspondence and documents, some of 
which were produced at the time of the hearing of this applica- 
tion and learned counsel appearing in opposition. has also seen 
them. I find from the disclosed documents in :the suit that 
there are rubber stamps and letter heads describing the defend- 
ant as Sasoon Rice Mills Limited. 


` On behalf ‘of ‘the defendant an dfdavit im opposition has 
been filed which” is affirmed by one Nagarmul Jajodia on the 
3rd March 1951. Nagarmul Jajodia describes himself in that 
affidavit as one of the Directors of the “ now defunct Sasoon Rice 


Mills Ltd," In a letter of their Solicitor for the defendant ' 
dated 17th December 1946, addressed to Messrs. S. C. Bose &' 


Co.,. supplying particulars under orders of Court the Diréctor 
Nagarmul ‘Tajodia is stated in paragraph 2 as (since deceased). 
Learned counsel for the applicant naturally has been anxious 
to. explain to me how it was possible for a dead man to make 
an affidavit.. I direct that this-letter of the Solicitor of the 
defendant be filed with the records of this application. There 
is therefore really no, proper affidavit in ciscus 


l Nevertheless, I have heard. learned could Mr. Amarendra 
Sen appearing on behalf of the defendant, It was difficult arid 


embarrassing for him to say whom he represented: On. the one’ 


hand he was supporting the affidavit of a person who.it transpires: 
had died before the affidavit was made by him and'on the other 
he was disputing the identity: of the defendant. In the written 
statement filed in this suit, it is stated “ written 'statemenit- on 
behalf of the defendant company (now defunct) abovenamed.” 
In paragraph 2 of the written statemen it is alleged that the 
name, and description of defendant: as given in the cause title 
are wrong inasmuch. as the name of the defendant. company 
which was incorporated and registered as limited company at 


the office. of the Registrar Joint Stock. Company, Calcutta, had’ . 


been struck: off the register of companies under section 247 of 
the Indian Companies Act before March 1943,. and long before 


315 


CIVIL. 
1951 
National 
Industrics 
v. 
Sasoon Rice 
Mills Ltd. 


—— 


Mukharji, J. 


E 


1951 


National 
Industries 
v. 
Sasoon Rice 
Mills Ltd. 


Mukharji, J. 


THE CALCUTTA LAW JOURNAL. [Vor. 89. 


the institution of the suit. It is further liege in paragraph 
3 of the written statement that the company was dissolved’ and 
ceased to have any registered office since the date of the dis- 
solution of the company. It'is difficult to understand how the 
written statement was filed and if so on whose behalf. Either 
the Company exists or it does not. ' 


The main point which was argued by Mr. Sen is that the 
amendment will introduce a new party and will therefore mean 
altering the whole suit. The basis of his argument is that the 
Sasoon Rice Mills Limited is an incorporated concern and was 
entirely different from Sasoon Rice Mills, which i is the substitute 
intended to.be introduced. by the amendment. ‘The argument 


‘is plausible but unsound specially -in the facts and context of 
. this case. ~ 


n 


In my judgment, this is'not introducing a new party 
or altering the whole suit but making the parties proper so as 
to bring the controversy between the proper parties into clearer 
relief. "This is a case of misnomer or misdescription of the de- 
fendant. Under sub-rule 2, Order I, Rule 10, às well as Order 
6, Rule 17 of the Civil Procedure Code, the Court has in my 
view ample powers to make those amendments. The recent 
decision of the English Court of Appeal reversing the decision 


: of Lord Goddard the Lord Chief Justice of England is relevant ` 


on this point. That decision is of Alexander Mountain & Co. 
v. Rumere Ltd. (1). This was an appeal from the decision 
of Lord Goddard C.J. refusing an application by the ex»cutrix 
of Mr.. Alexander Mountain that the writ in this action should 
be amended by substituting for the description of the plaintiff, 
" Alexander Mountain’ & Co." the words “ Doris Mountain, 
widow, executrix or Alexander Mountain deceased." There 
learned Lord Chief Justice refused the application on the basis 
of the decision of Russell J. in Tetlow v. Orela Ltd. (2). That 
decision of the Lord Chief Justice was set aside by the Court of 
Appeal and. Lord Justice Cohen after quoting from the Law 
Journal of May 9, 1942 at page 150, on misnomer of plaintiff 
observed: “Thart the statement of law, with which I respect- 


~ 


fully agree, was not brought to the attention of the Lord co . 


Q) [1948] 2 All. E. Rep. 482. 
(3) [920] 2 Ch. 24. 
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Justice, and I cannot, help thinking that, ‘if it -had been, a 
different result might have ensued. Having regard to the affida- 
vits, I think we can properly treat this case as:one of misnomer, 
and allow the writ to be amended. by. substituting the executrix 
as plaintiff." Scott L.J. observes: “It is.a case of misnomer 
and that passage in that judgment of. Russell J. shows that ‘he 
was not addressing his mind .to the question which arises in 
this case." Bk eyed AU PAR MEO & oe te i 
i 4 ` oara Tags ‘ 

_ On the facts here before. me, I have.no doubt in my mind 
that it is the clearest possible case of misnomer or misdescription 
of the defendant. . There can in my opinion be no difference on 
this accóunt between a case of misnómer or misdescription -of 
the plaintiff and a case of misnomer or misdescription of the 
defendant. I can discover no Principle by which the Court will 
have power.to amend a, misdescription of the. plaintiff.but will 
not have the equal power. to amend the misdescription of thc 
defendant. ,The defendant was- sued as a company. and the 
persons who are contending to appear. in pursuance to the writ 
state'in the written statement. that the company is defunct and 
have come forward to oppose this application.: There is, 
therefore, no doubt about the defendant the plaintiff intended 
to mean or indicate. It.was therefore a case. of misdescription 
or misriomer of the defendant. I consider that the:express and 
clear language of Order I, Rule 10(3) of the. Civil: Procedure 
Code gives power to the Court to amend any-misdescription of 
the defendant. Under that sub-rule the name of a defendant 
improperly joined can be struck out and the name of any person 
who should have been joined as a defendant .or whose presence 
before the Court is necessary to enable the Court'to effectually 
and completely adjudicate upon and settle all questions involved 
in the suit, can be added by the-Court. That being so I do not 
see any reason why the amendment should not be allowed. 
Mr. Sen referred me to the case of Krishnaji v. Hanmarraddi (1), 
but that case does not deal with this question of misnomer or 
misdescription of the party. "That authdrity-therefore, is of no 
assistance to Mr. Sen.. i 


The other argument advanced by Mr. Sen is one of limita- 


tion. Mr. Sen has rightly criticised the delay.in moving this _ 


(1) (1934) 98 Bom. 536. | 
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application for aniendment. This is a commercial cause insti- 
tuted in the year 1945 and is still pending. The point was 
taken in the written statement. which was filed on the 1gth 
November, 1945. That criticism is perfectly justified, but the 


. delay in this case should not be allowed to defeat this applica- 


tion for amendment. Delay will ordinarily defeat an application 
for amendment when any question of limitation arises. -It has 
been contended by Mr. Sen that here the question of limitation 
does arise and I believe he is right in that contention. But then 
again that is the ordinary rule and there. are exceptions to it. 
The Judicial Committee of the Privy Council points out in 
Charandas v. Amir Khan (1) that amendment may be 
allowéd even after the period of limitation in special cases. I 
cannot imagine a more special case on the facts as this.one. It 
is not an error which was deliberate on the part of the plaintiff. 
The documents which have been shown indicate that the de- 
fendants.described themselves as a limited concern. But when 
the written statement was filed the -point was taken but then 
again’ written statement need not be taken on its face value by 
the plaintiff. Added to this, I find that it is only a case of mis- 
nomer- or misdescription of the defendant and I am satisfied 
that it is one of those special cases where amendment can be 
allowed inspite of limitation. But having regard to the delay 
the applicant will have to pay the costs of this ápplication 
which I would otherwise have reserved because of defendant's 
conduct having misled the plaintiff in describing the defendánt 
as a limited company. 


There will therefore be an order allowing the amendrhent 
in terms of clauses 1, 2, 3, 4 and 6 of the summons. This order 
should be expedited and the amendment will be effected after 
the completion of the order. Certifiéd for- counsel. 

S; C. Bosé & Co. Solicitor for. the Plaintif. 

S. C. Mitra, Solicitor for the Respondent. 


S,K.R.C, _ Amendment allowed. 


"Oo(y (gga) hR. ap TA, apy (888) 
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-  ' APPEAL FROM ORIGINAL CIVIL. 


Before Sir A. T. Harries, Kt., Chief Justice, 
E and Mr. Justice S. N. Banerjec. 


HINDUSTHAN CO-OPERATIVE INSURANCE ` Civi, 
SOCIETY LTD. $ -— 
Lipi m. ADT ME REO 1958, 

SHYAMSUNDER DAS PRAHARAJ Awp `OTHERS.* February, 19. 


Insuranee—What constitutes a complete contract of—Expressed or implied 
mode of communicating acceptance of offer—Deposit of - cheque on 
account of premium—Appropriation of ‘the- cheque by the Insurance 
Com pany—Liability of Insurance Company. 


Where the deceased proposer, sent with his duly filled ‘up proposal 
form, a cheque on account of first premium to the Insurance Company and 
thé cheque was received by the Company -there was ‘an-‘implied under- 
standing that appropriation of the cheque would conclude the contract: 


The contract of In3urance | was made at the moment the cheque Was 
cashed and the money was appropriated. 


No subsequent communication by one es the parties could open the : 
matter again and unmiake the contract. a - - 


` Powell " Wife v. Stratham Manor Nursing Home (1), Carlill ` v. Carbolic 
~ Smoke Ball Co. (2), Brogden v. Metropolitan Rly. Co. (3), Household Fire 
Insurance Co. v. Grant (4), Henthorn v. Fraser (5) Totius v. Bindley (6) 
and Powell v. Lee (7), referred to. 


4 


i Appeal by the Deféndant, . 


Plaintiff’s claim to recover Rs. 10 ano from the Appellant 
Insurance Co. ; 


x 


The material facts will appear ou the Dorn. 
* Appeal from Original Decree No. 66 of 1951. 
(1). [1935] A.C. 243. 

(2) (1893) 1 Q.B. 256 at p. 269. 

(3 (  ) 2 App. Cas. 666 (691, 693). 

(4) (1879) 4 Ex.D. 216. 
(5 (1892) z Ch.D. 27. . Mya 
-(6) (1863) 11 C.B., NS. 869. - I 

(7) (1908) g9 L.T. 284. atis 
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S. M. Bose (Advocate General), H. N. Sanyal and. S. C. Sen 
for the Appellant, > 


Atul Chandra Gupta and A. K. Hazra for the Respondent. 
The judgment of the Court was,as follows: —. 


. S. N. Banerjee, J. :—In this appeal we are asked to reverse 
a decree made on the 1st of December, 1950, by S. R. Das Gupta, 
J. upholding the plaintiffs’ claim to recover Rs. 10,000/- from the 
appellant Insurance Company—a defendant in the action. ‘The 
plaintiffs’ title to the money is not disputed. The only question 
raised in this appeal is whether the Company is under liability 
to pay the money and that depends on as to whether the proposal 
of the deceased was accepted by the Insurance Company. 


The plaintiffs’ case, as related in the Court below by plain- 
tiff No..1 (a brother of the deceased), so far'as it'is necessary to 
be stated for the purpose of this judgment, is as follow: In or 
about the first week of January, 1939, at the request of N. P. Das 
an organiser of the company and also a defendant to the suit, 
the deceased verbally agreed to insure his life for the sum above 
mentioned on an endowment policy. The deceased was medi- 
cally examined at Soro, in the district of Balasore, on 5th Janu- 
ary 1989, by a doctor employed by the company. After the 
medical examination, the organiser told the deceased that the 
doctor had found his life to be first class, and that if he sub- 
mitted the proposal form and deposited the half-yearly premium 
without delay, the company would accept his life for insurance 
and would issue a policy promptly. The plaintiff No. 1 and 
the deceased again went to Soro, in the afternoon, of the 6th 
January 1939, and on that date it was settled that the insurance 
would be for the sum of Rs. 10,000/- on an endowment policy 
of 21 years, the half-yearly premium payable being Rs. 295/10/-. 
The proposal form was filled in, was signed by the deceased and 
made over to the organiser with a cheque for Rs. 295/10/-, 
drawn on the Central Bank of India in favour of the company 
being the sum payable for-the half-yearly premium. The 
organiser gave a receipt for the cheque as being the “ half-yearly 
premium for a proposal of Rs. 10,000/- with Hindusthan Co- 
Operative Insurance Society Ltd, Calcutta in advance." 


em JU Phe Pepe, a " 
Vor. 89.] HIGH COURT. 


premiums are payable at the -Head-Office f the company in 
Calcutta; but if it suits the convenience. ‘of the. ; policy: -holders 
they may 'pay the premium’ at any branch office or agency. office 
specially empowered to collect premiums on behalf of the com- 
pany. It also appears from the . prospectus that the ,company 
has opened accounts with banks in most places ' of importance 
ind premium may also be paid in such, banks, free of charge. 
Thé organiser or ‘authorised agents as they. are called, are em- 
powered to receive and forward proposals for insurance and 
arrange for medical examination; but they have no authority to 
receive’ any premium ‘as such. ‘Tt is quite clear therefore that 
when in this case the. organiser réceived the cheque | from the 
deceased, he had no authority t to receive, it as premium , on behalf 
of the company. OMA ICI ` 

‘It appéars ‘from the evidence of ‘plaintiff. No. 1 that after 
the cheque’ was paid, the Organiser said to the deceased that the 
policy would' be issued i in no time and received. by. the deceased 
in five or six days’ time. When ‘the conversation, took , place, 
plaintiff. No. 1, the organiser, an agent of. the company. and the 
doctor ‘were présent. It, has been further said by plaintiff No. 1 
that three, Or four days ‘thereafter, that i is to say, on 10th or 11th 
January, ; 1989, ‘he met the organiser, told him that, the ‘deceased 
had beéri medically examined once, but ‘according , to the rules 
. of the’ company would have to be examined once, again, -and 
that he would send a dactor very soon from Cuttack for the 
pürpóse." On 1 5th. January, 1939, a doctor of, the name of, Ram 
Chandra Rau came. to the! village of the ‘deceased and, held the 
second medical examination. After ‘such. examination,, the 
doctor, I his view that it was a first Class life: - or 


organiser said that as soon, as the’ report. “of the second ‘medical 
examination “Was received by the , company, the xisk note and 
the policy would be. issued, The plaintiff No. 1 has also, said 
that about eight, or ten days thereafter that i is to Say, on or about 
24th or “26th ‘January, 1939, ‘he again met the organiser at 
Cuttack, „wlio, being asked ,as to, „when the policy. should. be 
expected, said that the ‘company had accepted the proposal 
and had cashed the cheque,—suggesting that the policy would 
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CiviL. be received by the deceased without further delay. There is no 
EAS dispute that the cheque in quéstion was presented and cashed 
GUN on 18th. January, 1939. Two or four days later the organiser 


Hindusthan again” told plaintiff No. 1 that his brothers life had been 
Co-operative accepted. - 
Insurance Society - 


cine - On ist February, 1939, the deceased died of pneumonia. 


Shyamsunder Daslhe plaintiffs - as reversioners have claimed the sum of 
Praharaj. Rs. 10,000/- for which sum a decree has been passed. From 
j this decree, this appeal has been preferred. 





Banerjee, J. 
The defendant company denied its liability and'has refused 
to pay. The defendant's case before the learned Judge was that 
N. P. Das was merely an organiser at Cuttack. The organisers 
canvass for policies and forward proposals: to the head office for 
acceptance. -They recruit agents and do such other work as the 
head office may direct. ‘They furnish information which is con- 
sidered to be necessary by the head office in order to come to a 
decision as to whether any proposal should be accepted or not. 
But the organiser cannot accept a proposal or any payment as. 
premium. If any body pays any money, he does so at his risk. 
The organiser merely forwards the money to the head office. In 
this case when the proposal and the cheque were received by 
thé company, the money was credited to thé proposer's suspense 
account. If the proposal had been accepted the amount would 
have been adjusted against his premium. But that was not 
done as the proposal was not accepted. It has been said on 
behalf of the défendant company that the following procedure 
is _adopted - in the office, when a proposal is received. An 
assistant goes through the paper to see whether it is in order 
and whether it has been signed by the proposer and his witness. 
If it is found complete and is accompanied by the medical certi- 
ficate, a number is alloted and then entries are made in the pro- 
posal register, and also in the agent’s ledger; thereafter the 
papers are the papers are sent to the machine department, and 
an index card is printed. Then the medical examiner’s bill 
credited. After this, it is examined as to whether the proposers 
life has been rejected by any other Insurance Company. If it 
is found that it has not been rejected, an assessment of the pro- 
posal is started. The final decision is made by the Secretary. 
If on assessment the proposal is found acceptable, a letter of 


` 
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acceptance is sent demanding the premium. If necessary, an 
enquiry is made for further information from the medical officer, 
the agent or the organiser about the proposer. If ultimately 
the proposal is accepted, the company issues a risk note and the 
policy is then issued. No body except the Secretary has the 
‘authority to accept a proposal. In this case, it struck the com- 
pany that the proposer was an inhabitant of Balasore and was 
proposing Insurance for a large amount rather late in life, being 
44 years of age. In these circumstances the matter was taken 
to the Secretary who directed further enquiry to be made and 
asked for a report from the organiser about the age, habit, etc. 
of the proposer, and a letter was sent. to the organiser on 31st 
January, 1939, accordingly. Before the report asked for in this 
letter was obtained by the defendant company, the- proposer 
died. In short, the defendant company's case was that there 
had been no acceptance of the proposal and no acceptance of 
the premium. The money was kept in suspense, pending final 
decision by the Secretary. 


Several issues were framed by the learned Judge, which are 
not necessary to be stated. Because the only question debated 
before this Court was whether by cashing, the cheque, the com- 
pany accepted the proposal. í 


As I have already said, plaintiff, No. ı gave evidence in 
support of the plaintiffs case. Neither the organisér nor the 
agent nor the medical officer who examined the deceased, was 
called to give evidence. They had personal knowledge of the 
facts deposed to by plaintiff No. 1. The learned Judge has 
accepted the evidence of the plaintiff No. 1, obsérving that he 
gave evidence in a straight forward manner and that he was 
very much impressed by the demeanour of the witness. 


In answer to a question put by the Court to the Advocate 
General, who appeared for the appellant as to why the organiser 
had not been called, he said that the organiser was no longer in 
the employment of the company. But then no`explanation has 
been given as to why a subpoena was not taken out and served 
on him. There is no satisfactory explanation as to why the 
medical officer or the agent was not called. It is to be observed 
that the organiser filed a written statement in which he denied 
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that he had made any promise to the deceased to the effect that 
the proposal had been accepted- by the defendant company, or 
that the policy would be issued soon or ever "as alleged or 
at all" He denied that he 8ave any assurance that the policy 
would be issued within a week or ten days, etc. From his 
written statement, it is clear that he was supporting the case of 
the defendant company. No satisfactory explanation -has been 


Shyamsunder Das given as to why hé was not called to contradict the evidence of 


Praharaj. 


Banerjee, J. 


plaintiff No. 1. Mr. Subrata Sen, the chief officer of the new 
business department ‘of the company was called as a witness on 
its behalf. Nobody else. Mr. Seti had no personal knowledge 
of the facts deposed to by plaintiff No. 1; The Secretary has 
not been called to testify as to whether any paper was submitted 


to him for his decision and what, if any, his decision in the 
case was. i 


It is also curious that the company has not produced any 
books of accounts to prove that the cheque was kept in a sus- 
pense account and not credited in the books as half-yearly pre- 
miuin payable for the insurance. In answer to a question put 
by me to the Advocate General, he said that the books were at 
Krishnagore. But then Krishnagore is not far off, and the 
Insurance Company could, if it so desired, have brought down 
the books and produced them before the court to prove that 
the money had been kept in the suspense account and was not 
appropriated as premium. So neither the important witness- 
nesses were called nor relevant books produced. We therefore 
draw the inference that if the witnesses had been called and 
the books. produced, they would have been unfavourable to the 
defendant, company. In the circumstances, we entirely agree 
with the learned Judge's findings of fact. 


There is certainly jurisdiction in the Court of Appeal to 
consider the facts in the way they do reconsider them.and to 
come to an opposite conclusion from that arrived at in the Court 
below. The Judge ‘of first instance is not the possessor of in- 
fallibility and, like other tribunals, there may be occasions when 
he goes wrong on a question of fact; but first and last and all 
the time, he has the great advantage, which is denied to, the 
Court of appeal, of seeing the witnesses and watching their de- 

G) [1935] AC 243. ' ° 


Vor. 89.] - HIGH COURT. 
meanour. 
(1). Unle 
the facts, 
the trial 


(Powell and Wife v. Streatham Manor Nursing Home 
ss it, is clearly shown: that the trial Judge is wrong on 


judge has formed and accept his findings. 


In this case nothing has'been-shown to us to prove that the 
Judge has gone wrong on. the facts. ‘Wé are in complete agree- 
ment with the findings of fact made by the'learnéd tria] Judge. 

The appeal was really: debated'on'a short point of law. 


That point is whether by reason of the cashing of the cheque on 


18th January, the proposal can be said to have been accepted by 

the company: For if it was accepted, then the contract of insur- 
ance was made, and the letter of January 31, 1939 could not 
unmake the contract, which had already been’ made.” The 
learned Advocate General in a concise argument before us said 
that a contract: springs up from the ‘acceptance of an offer and 
when the offer is accepted it becomes a promisé; till the offer 
is accepted neither party, is bound by the contract; ‘but there 
cannot be an acceptance unless. there’ is communication of the 
acceptance to the offeror. He referred to the -relevant sections 
of the Contract Act. The: statutory provisions in India on this 
point do not differ from the English Law.- The English 
authorities therefore can safely be relied on: E 


os 
t » 


- In Anson's law 9f Contract that law is summarised thus: 


“Acceptance means in general communicated accept- 
ance. - d 


D 


* * LI * Wi 


It must be something more than:a mere mental assent. 
In an old case it was argued that where the produce of a 
field was offered to a man at a certain price if he was pleased 
with it on inspection, the propérty passed when he had 
seen and approved of the subject of the sale.’ But Brian 
C.J., said: "t iS 


“It seems to me: the plea ‘is riot good without showing 
that he had certified the other .of his pleasure; for it is 
trite learning that the thought of man isínót triable, for 


the court of appeal will defer to the conclusion which- 
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the devil himself knows not the thought of man; but if you 
had agreed that if the bargain pleased then you should have 
‘signified it to such an one, then I grant you need not have 
done more, for it is matter of fact.' 


This dictum was quoted with approval by Lord 
Blackburn in the House of Lords in support of the rule. 
that a contract is formed when the acceptor has done some- 
thing to signify his intention to accept, not when he has 


made up his mind to do so, in Brogden v. Metro Rly. 
Co. (1). 


There cannot be any doubt that a mere tacit formation of 
intention cannot constitute an acceptance of an offer. Some- 
thing more is required. There must be some overt act or speech 
from which that intention can be manifest. Generally com- 
munication to the offer is necessary. But it is also not in doubt 


, that in certain cases there can be acceptance though it has not 


been brought to, the knowlédge of the offeror. There is a 
distinction Between an offer and acceptance. An offer is not 
made until it is brought to the knowledge of the offeree. In the 
case of acceptance, however, if there is an express or implied 
intimation from the offeror that a particular mede of acceptance 
will suffice, some overt act must be done or words spoken by the 
offeree which are evidence of an intention to accept, and which 
conform to the mode of acceptance indicated by the offeror 
(Anson). 

The law on- the subject was thus stated by Bowen, L.J. in 
the Carbolic Smoke Ball Case (2): 


“One cannot doubt that, as an ordinary rule of law, 
an acceptance of an offer made ought to be notified 
to the person who made the offer, in order that the two 
minds may come together. Unless this is so, the two minds 
may be apart, and there is not that consensus which is 
necessary according to the rules of English Law—I say 
nothing about the laws of other countries—to make a con- 
tract. But there is this clear gloss to be made upon that 
doctrine, that as notification of acceptance is required for 
(1) (1877) 2 App. Cas. 692. 
(2) (1893) 1 Q.B. 256 (269). 


VoL: 8g] HIGH COURT. 327 


yit 2d 
“the benefit’ of the person who makes the ,offer, the person Cri. 
who makes the offer may dispense with notice to himself m 
if he thinks it desirable to do so: and I suppose there can um 


be no doubt that where a person in an.offer made by him — Hndusthan 
to another person, expressly or impliedly intimates a Co-operative 
particular mode of acceptance as sufficient,.to make the Insurance Society 
_ bargain binding, it is only necessary for the other person 2a 

to whom. such offer is made to follow the indicated inethod Shyamsunder Das 
' of accéptance; ‘and if the person, making the offer, expressly Piaharaj. 

or impliedly intimates in his offer that, it will be sufficient 
to act on the proposal without communicating acceptance of Banerjee, T. 
it to himself, performance of the condition is a sufficient 

acceptance without notification.” 





In the same case, Lindley, L.J. said (p. 262): 


" Unquestionably, as a general proposition, when an 
x ` offer is made, it is necessary in order to make a binding 
| contract, not only that it should be accepted; but that the 
acceptance should be notified . . ... ... I appre- 
hend that they are an exception to that rule, or, if not an 
“exception, they are open to the observation that the noti- 
fication of the acceptance need not precede the performance 
: If notice of | acceptance is required which I 
doubt Very much, for I rather. think the true, view is that 
which’ Was expressed and explained by Lord Blackburn in 
, the case of Brogden v. Metropolitan Rly. Co. (1), if notice 
“of acceptance is required, the person’ who makes the offer 
gets the notice of „acceptance contemporaneously with his 
notice * “of the performance of the condition. If he gets 
notice of the acceptance before his offer is revoked, that 
in principle, is all you want. I, however, think, that the 
true view, in a case of this kind, is that, the, person who 
‘makes the offer shews by his language and, from the nature 
of the transaction that he ,does not except and does not 
require notice of the acceptance apart from notice of the 
performance." A eure i 


pats 


The principle is stated thus in Pollock's Principles of. Con- 
tract 'Q sth Edn.) by, Winfield at p. 235:— á. . ext 
()' (1877) 2 App. Gas. of 666 (691). - Wee 
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“ There is a material distinction, though it is not fully 
recognised in the language of our authorities, between the 
acceptance of' “an offer which asks for a promise, and an 

|^ offer which asks'for an act, on the condition. of the, offer 
becoming a promise.” 


Now in this case what happened? All papers, namely, the 


Shyamsunder Das proposal, ‘the medical reports and the friends’ reports were com- 


Praharaj. 


Banerjee, J. 


pleted and sent to the Insurance company and thereafter, with 
the knowledge of the completion of thé papers, the Insurance 
company cashed the chequé. The company knew that the or- 
ganiser had no authority to receive the cheque as premium and | 
therefore the cheque when it was sent to the company by the 
organiser had not been sent as premium. It was the company 
which could take it or not as premium. If the company had 
not accepted thé proposal or if its intention was not to accept 
the proposal, why did it cash the cheque? Why did appropriate 
the money? ‘There was no satisfactory. answer to these 
questións, on behalf ‘of answer to these questions, on 
behalf of the Insurance, company. To us the position 
seeńs to be this: the assured sent the, proposal form 
with the cheque; and in effect said to the company “I am send- 
ing herewith my proposal and the first half- yearly premium. 
The" organiser cannot receive the cheque as premium. But you 
can: If you accept my proposal, cash the cheque,” In other 
words the ‘proposer in this case dispensed with express com- 
munication of the acceptance, and from the nature of the tran- 
saction we 'may somewhat readily infer the offeror’s intention to 
dispense with the communication. The offeror in this case 
“ asked for an act on the condition of the offer becoming a pro- 
mise “and that act was done by the company, namely, the cash- 
ing of the cheque. ‘We have no doubt, therefore, that the com- 
pany by cashing the cheque and appropriating the money 
accepted the proposal. No communication was necessary to be 
made to the assured to complete the acceptance, 


The contract wag made at the moment the maney was 
appropriated, It was a completed contract. No subsequent 
communication by one of the parties could open the matter 
again.’ So the letter of gist January asking for a further report 
conld not unmake the contract which had hagn mada on tha 
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o'nan es Conv 
18th by: the appropriation of the ily ‘Therefore the | com- Cv. 
pany ‘is liable to pay the’ inisutance ‘money, eR ui "C 
a MA 1952. 


"This is the only, po point | of. law. that has: been, audi in this = —— 
appeal and" no other. „On a, full consideration. of ;the evidence — Hndusthan 
in ‘the’ case and the law i on the ‚point, we are ofi the, opinion ‘that n Góoperative 


the ‘learned trial | Judge was right... His decree must therefore be Insurance Society 


affirmed and the Appeal dismissed with. .costs. ‘Certified! fot.two ..: . v, 

counsel, ` thi Suis petes ete due Al Shyamsunder.Das 
Harries, Gu. iT, agree. ., “The -main. contention: advanced Praharaj. 

by the learned "Advocate. General on behalf.iof,the' appellants 7 c , 

was ‘that even on the, facts as found by, the learned: Judge: there V UPS 

was no concluded agreement ọr contract binding.on ‘the' parties. 

He urged ` that a contract, was not ‘complete until.acceptance of — , 

the offer had. been communicated, to .the. offeror. On the find- 

ings of ‘the learned Judge the most, that ,could. be said, he con- 

tended was that, the, appellants Hag „accepted the. offeror's: pro- 

posal but, had, neyer, ‚communicated, „the, same. to; him.. Mere 

mental assent to an olfer does not, conclude ;a «contract ‘either 

under the Indian Contract Act or in English: Law.. .'The 

acceptance must in ordinary cases be communicated and, if there 

ds tid such, éommunication there ig Qo , concluded. and, binding: 


agrément: Kelih ouse. ove Bingley Q), , Powell; y. Lee, (23, i. 


4 


tl = d 
edes dn ptr of “pay yee Coney 

` Thé offeror dy however indicate the mode ,of i communicat- 

ing acceptance’ either expressly, or b implication both in. India 


and English Law." "Thus; a peron who, addresses, to, another 


an offer by post, indicates, unless anything. to, ithe, contrary is, 
said that: the’ acceptance, if any should or can. be; communicated " 
by: post.” "Such w was ‘the View: of, the ‘English Courts. i in Household ' 
Fire Insurance’ Co. v. Grani (3) and Henthorn v. Frazer (4. ; 
Further the offeror may indicate expressly or impliedly that an 
offer cani. be accepted by! the perfofmance! oftan: act-or indeed 
he mày ped thé:«neceisity» of” “Communicating ‘the’ 
acceptance; See Garlill.v;Cufbolít Smóke-Ball ‘Co-'(5):' In‘the ` 
latter case Brown Epp. #69 Observed. ^d: co tron 6a 


" P ap 
sh Uns dgheMehsg $0 Epi RoG tU. 8 


i One: cannot ‘doubt that, as an, ordinary, rule of. law, 


i.v 


‘an ‘acceptance. of an, offer 1 made “ought, to þé notified: to the, 


"S an 

v (1) 1, (1862), i1 C.B.N.S.- -869- t ptWi (2) ! (19087.99 LE: 384: dn XN eia 
(8) (1879) 4 Ex. D. 216. (4) [1893] 3 Ch. 27. nemus 
(5 [1893] 1 Q.B. 256. 
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person who made the offer, in order, that the two minds 
‘may’ conie together. Unless this is 80, die two minds 
may be apart, and’ there’ is not that consensus which is 
:. necessary according to the- ‘rules’ of English " Law—I say 
nothing about the laws of other countrieé—to make A Con- 
tract. :—But' there.is this -clear gloss’ to be made upon that 
doctrine, that ‘as notification’. of acceptance ' “is required’ fo for 


i." ME 


n.r, the benefit òf the person who makes the offer, the person 


e who makes the offer may dispense with notice to himself 


"if he thinks it-desirable to 'do so; and I‘ supposé there can 
‘be no doubt that where a person in an offer made by him to 
; „another, person expressly ` or impliedly intimates ‘a particular, 
. mode of acceptance as sufficient to make the bargain bind. 

ing, it is-only necessary for the other pérson tö whom ‘such 
.. Offer: is ‘made to follow the indicated. mode of acceptance; 
and if the person ‘making the offer expressly or impliedly 
| intimatés in his offer that it will be: sufficient to act'on ‘the 
' proposal without- communicating acceptance of it to liimselt- 
‘performance of the conditions is a quibcient acceptanice, wit- i 

. out notification.” : 


' In thé case beforé us I’ think it is clear from the facts that, 
deceased’ indicated ‘cléirly the mode of ‘acceptance of his pro- . 
posal. It is irüe that no express words used but such I think 
must be implied from what occurred. - The deceased was 
examined by a'medical officer and on Being told by the  appell- : 
ants agent that the'doctór had found him to be a “first class 
life "' completed and signed a "proposal form. The agent sug- 
gested’ that the ‘deceased should “draw a cheque i in favour of the 
appellants” for- the’ first premium and the proposal “form and 
cheque were handed. to the Aged for despatch to. the appellaht 


sompa ) l 
5 M Av a 
It is clear, from the prospectus of the company sud the: 


deceased, admittedly saw that the agent had. no. ‘power. to ‘bind the - 
company or pledge their credit in any way. It is therefore clear 

that acceptance of the amount of he. premium by. the agent did. 

not concmde the contract with the appellant company. The 

agent gave a receipt ‘for this p payment which is described as “ to- 

wards balf-yearly premiuih"' for'à proposal’ dor Rs. 10,000 with 

Hindusthan. Ce Gpcatve Insurance Society ‘Ltd. Calcutta in 

advance.” : : ae pee 


eor 7d 
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On the 18th i: January, 1939 this cheque paid on account of the > Cvm. 
half-yearly premium was ‘paid: ‘by the appellants into their account A 
and, I agree that it was not found by any admissible evidence Rm 
that it was paid"into any suspense account. It must be held that — Hndusthan 
1t was paid into account $ in th Dary y ways In my view the Co-operative » 


Court must infer from ‘What feelin that ‘the deceased indi- indes Society 


-cated the mode of acceptance ; QE “his pr roposal, „Pith the pro- wo 
posal form he serie P cheque Elo Coven the fist half- -yearly premium. Shyamsunder Das 
The appellants could cash or appropriate that cheque if they. Praharaj. 
a Pie thé proposal but not otherwise, © ‘In sending the, cheque a 

with the Proposal, the deceased was in :effect. saying: 5 Take the Bafierjee, J 
cheque it you accept the proposal otherwise retütriit to ‘me.’ 
It is, I think, clear that it could never have been the intention 
of the deceased that’ the“ appellants” should" retain. the. ‘cheque 
in ahy ‘event: E nust “have been obvious; to both parties that. 


t 


the ' hegu g should, only be, retained , and: appropriated- by. the 
appellants nit. they:-accepted .the .proposal:- A’ second medical’ 
-examination took place which also disclosed that the deceased 
was' ai!‘ first: class life”’:and! it"is most significant ‘that it’ is: "only 
after this: sécorid ‘exainination’ that’ the appelldats paid this, 
cheque-into'their:acéoüht;' O° i5? FLOS i Ride 
ín nA OM Col vta 
From what occurred the deceased indicated, I think, quite 
clearly, that"if:the' appellants accepted 'his® proposdl the cheque 
should be appropriated towards the first ¿premium and, that such 
appropriation would conclude ‘thé ‘bargain’ or contract. The - 
cheque was received on that implied understanding | and.in, my 
. view the appellants accepted the “offer ity the manner indicated 
by the offeror, when they paid this cheque into their account. 
They must have accepted the proposal. otherwise they, could | pot 


aa 


have appropriated” the ae and' having a it "d signi- 


$ dya ot cual rf nuda s 
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"Before Mr. Justice S. R. Das Gupta- 


_ RAMGOPAL RAMSARUP . 
and f n 
' KESHARDEO 'KANORIA. & CO. *. 


à 


Indian Arbitration Act-— Application ‘for leave to veuaké the ower and 
authority of the Arbitrator under section 5 of the Act—Distinction 
between application for setting aside‘ an award and an application under 

-~ section 5, d the Arbitration: Act. . e ` ] Hor V 
Different consideration may arise in. an application t to : set aside an awad 

on the ground that the Arbitrators are biased. „But in an application under 
section 5 of the Indian ‘Arbitration Act it does not necessary to show that the 

Arbitrators had in fact:been biased. It Would’ be enough to show that there 

is reasonable’ ground for apprehension that the: (UIROS would' be biased. 


BU : ^ "i 


Doa Qs 


Application under section. 5 -of the Indian Arbitration Act- 
for leave to revoke the power, and authority. of the Tribunal of 
Arbitration of the Bengal Chamber of Commerce to make its 
award in the reference between the parties. 


) 


-The Siaterial, lacis, will pss from ihe judgment. re 


4 Ch 


SG P: Kar, for the Applicant. iuis 
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S. R. Das Gupta, J. This i is an Applicaton’ under. section 
5 of. the’ Indian, Arbitration, Act for. leave. to, revoke the power 
and authority of the "Tribunal of Arbitration of the Bengal, 
Chamber of Commerce to make its award in the reference 
between the pares o os dae duy ce yt s us 

The petitioner's E before me is as follows: On the 7th 
June, 1948, the petitioner “entered into a contract with the res- 


pondant whereby the petitioner agreed to sell 45,000 bags B. 
* An ‘application for leave to revoke the authority of the arbitrators, 
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Twills at the rate of Rs. 117/12/- per hundred bags, period of 
delivery being July, August and’ September, 1949. The said 
contract is in the standard printed form of the Indian Jute Mills 
Association and it contains an arbitration clause which is 
couched in the widest possible language. On the 19th Septem- 
ber, 1949, that is, after the date, of the said contract, the Govern- 
ment of India devalued its currency, but the Government: of 
Pakistan did not do so. The result of that was that there was 
an unprecedented dislocation of the jute trade in Calcutta and 
fulfilment of contracts for sale of jute products outstanding on 
the date of devaluation became impossible of performance and 
there was an unprecedented rise in the price of jute goods. On 
‘the 22nd September, 1949, the State of West Bengal promulgated 
an ordinance called the West Bengal Jute Goods Future Ordin- 
ance, 1949. The said ordinance prohibited making of con- 
tracts relating to jute goods futures, and with respect to the 
contracts already entered into the said ordinance directed that 
the same should be settled at certairi rates. 


There is an Association registered undef thé Indian Com- 
panies Act, called the Gunny Trades Association. There is 
another Association called the Calcutta Juté Fabrics Shippers 
Association 'and there is a third Association known as the Indian 
Jute Mills Association. The petitioner's case before me is 
that all these Associations after the said ordinànce was promul- 
gated, started to work jointly and evolved common policies re- 
lating to the Jute Industry in West Bengal. ‘It was the un- 
animous opinion of the said three Associations that’ the said 
ordinance merely banned Fatka transactions and the said Asso- 
ciations decided that all contracts for October/December 1949 
delivery outstanding on the date of devaluation should, if not 
fulfilled, be settled at the maximum ex-mill prices plus a penalty 
of 74 per cent, and as regards contracts for September delivery 
the said Association fixed Rs. 171/- and Rs. 61/8/- as the due 
date price for B. Twills and Hessian respectively. On the 27th 
September, 1949, the said three Associations through the Gunny 
Trades Association published to all concerns rates relating to 
September 1949 due date at which prices contraets are to be 
settled and/or deliveries to be taken. On the s6th October, 
1949, the Gunný Tradeg Asoriqtlon issued a ironlar, haing 
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circular ‘No: G. 56 oL 1949, to, the effect odd it shas, been decided 
that in casé of non-delivery of goods the outstanding contracts . 
should be settled at the maximum ex-mill prices plus a penalty 
‘of -74" per cent: It ‘was stated in the said, circular that this 
schemé had the approval of ‘Indian Jute Mills Association and 
the "Calcutta Jute Fabrics ‘Shippers Association. By. ‘anotlier 
circular; being" No. G. 62 of 1949, dated 8th of November, 1949, 
the said Gunny "Trades Association warned its members that 


5. R/ Das Gupta. the violation of the previous circular would be severely ‘dealt 


with. Since then on the 4th February 1950, a further circular 
was issued by. the: said Gunny Trades Association whereby; as I 
have already held in a previous, application, the effect of the 


said two circulars ,was nullified and the arbitrators were free to. 


decide in the manner of PROB best. 


' The petitioner's, case before , me is, that almost all the mem- 
bers of the Bengal Chamber of Commerce, which is: the arbitra- 
tor in this case, so far as the Jute Department is concerned and 
- so far as the Tribunal of Arbitration in jute matters is con- 
cerned, are members of the Indian Jute Mills Association. or of 
the said other Associations and follow the decision of the, said 
Associations. | The petitioner before me also contends that, the 
said Association has already formed , the opinion, that the ordin- 
ance in question only bans Fatka transactions .and the said 
ordinance has no application to contracts which are entered into 
in the’ form of the Indian Jute Mills Association. The peti- 
tioner, therefore contends before me that there is reasonable 
ground. for apprehension that the Tribunal of Arbitration of the 
Bengal Chamber of Commerce, which is a packed, body domi- 
nated by the members of the Indian Tute Mills Association, is 
likely to be biased i in favour of the view which has already . been 
formed by. the Indian Jute Mills Association. In support of the 
contention, viz. that, the Indian Jute Mills Association has 
already formed its opinion that contracts for October / December, 
1949, should, ‘if not, fulfilled, be settled at the maximum. ex-mil] 
prices, plus a penalty of 7i per cent., The learned : counsel 
appearing for the petitioner. relied on the two circulars dated 
26th October, 1949, being circular No. G. 56 of 1949 and the 
circular dated 8th November, .1949, ‘being circular No. G. 62 of 
1949. Mr. Kar contended before me that although there was a 
subsequent circular published ` on the qn February 1950, being 
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circular No: G? g1\-of 1950; but: the: only effect of that circular ovt, 
was that the penalty of 74 per cent which’ was insisted on by pev 
the, circular No..G. 56 .of -1949, was given a go-bye and the e 
- arbitrators were free to award damages -in‘ the "manner they Ramgopal 
thought best, but the. contracts niust, according ‘to the’ views’ of Ramsarup 


[3 


the said Association, beifulfilled at thé màxiiium eX-mill prices; =- Y- 

I. need not deal. with this part of Mr. Kat's contehtion in details , Keshardeo 
because, as L:;have.already said, I have already expressed my js 
definite views, in: another matter that'the result of the circular S$. R. Das. 
No. G. 91 of 1950, dated 4th-February, 1950; was tó^take away Gupta, J. 
completely the effects of the previous circulars, being circular 


"Noc Cis 56 of 1949-and circular No.'G:'62"of i949! In other 


words the result of the issue ‘of the ‘circular ‘dated’ 4th February, 
1950, ‘was as’ if.the said circular No. G. 56 of 1949 and circular 
No. 'G. 62 of 1949 had-never come into existénce. ^ In‘ view of 
this I.am unable. to accept Mr. Kai’s contention on this part of 
his client's case, : > > Heals SENS. Ores! 
epp ee pe aa tts rm Me co gom cow š 
Mr. Kar then contended: that from! the materials ‘disclosed 
in this application it is apparent'that the Indian Jute’ Mills 
Association is of the opinion that the said ordinance merely 
banned Fatka-transactions and ‘has: no‘ application to contracts 
which iare entered into' in the form of the ‘Indian’ Jute Mills 
Association. In support:of his said contention Mr. Kar relied 
firstly..on the report of the Gunny Trades Association’ published 
for. ‘the period from .1st April; 1949,'to 81st March, 1950, and 
also on the report of the Committee: of the Indian Jute Mills 
Association for the.year ending gist Deceniber;-1949.' In the 
second place, Mr. Kar relied on.the- evidence of Mr. John: James 
Frims Sutherland, who is.the: Deputy Secretary ‘of the Bengal 
Chamber of Commerce and is also the! Deputy Secretary of the 
Indian Jute Mills Association given in Suit No. 1766 of 1950, 
Rajputana: Trading Co. Ltd... "Bhuwalka ‘Bros. Ltd. Mr. 
Kar contended. that it is' quite apparent from the'said evidence 
of Mr. Sutherland ‘that the view 'of;the Indian Jute Mills Asso- 
ciation 'is.that the: Ordinance banned only the "-Fatka " market 
and. the contracts which were entered into in:iüdian Jute Mills 
Association form were not in the ‘slightest degree ‘affected by 
the said Ordinance. .The first thing which I shall‘have to deter- 
mine is‘ whether there! is anything in the report of the Gunny 


hoes au, 
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' Trades Association or in the report of the @othmittee of the 


1 


a 
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Indian Jute Mills Association from which it can be inferred 
either that the said association has'committed itself to the view, 
viz, that the ordinance banned. only 'Fatka" markets: of 
that. there is ground, for reasonable-apprehension that that is 
the view of the said Association as expressed in the said report 


-and therefore, there. is reasonable ground for apprehension” ‘that 


the arbitrator would be biased.’ In: order to do that it: would 
be necessary to examine the provisions of ‘the said report. 
The material portion of the report of the Committee of the 


. Gunny, Trades Association on which. Mr: Kar relied and Such 


has been set out in the Bem reads as follows: — 
T n. pion of the policy announced by the Prime 
. Minister the steps: would.'be taken tò prevent any- specu- 
lative rise,in prices in thé country, came.the West Bengal 
Ordinance No. V of 1949. The Ordinance, 1949 (dated 
22nd, September. 1949),’barined future operations in Jute 
Goods. Since long these future markets have been an eye 
sore to the Industry and also to the genuine traders, and a 
, movement was at: foot. for ending or amending the. future 


: markets and a keen dis was going on. 
ic cM abel BENED 

The speculators throve, on rumours and ‘caused fluc: 
tuations without, reasons: or rhyme.- ‘Besides this, the 
future markets always overdo their functions, that is- to 
‘say, if the trend is downward, the fall will be extremely 
sharp; and if the trend is upward, the rise will be equally 
sharp without any relationship of proportion with the 
circumstances warranting the fall or rise. "The banning of 
future: operation was hailed by all the séctions of the 
genuine: trade.and not a tear was us over the burial. af 
this colourful and inris giant." á 


o 


-- In. my opinion it is not ; possible to say from this report 
that the Gunny Traders Association has formed the opinion 
that the Ordinance banned only ''Fatka ” markets and that ‘the 
contracts entered into in the form of Indian Jute Mills Asso- 
ciation are not hit.by the said. Ordinance,.hor it is possible to 
say that there-is ground for reasonable apprehension that the 
said association has formed the said.opinion. There is nothing 
in this report which suggests thát the Ordinance applies only 
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tk markets On "the other. hand; the. report idt 
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die. West Bengal | Jute, Goods Future Ordinance;.1949 ^ banned 


AA 


fiture. operations ^. in, jute goods. . It is no doubt; true ‘that: in 


the siibséquent portion | of, the „report ‘a8, set out, itis stated that 


i e ibi 


É speculators Shrove op, rumours and caused fluctuations with- 


Bi reason or ri rh 1yme and. that the, future markets always overdo 
their functions etc, but,. in my opinion, it cannot. be suggested 
from ` hose | statements that. the. report;.contemplates.that.:the 
Ordinance banned only ‘ " Fatka;" markets, as has, been contended 


by 1 Mr. Kar,” „Ín, IX. opinion, it is, not, possible: to, come: to” the 


the report í of the: “Ganny Traders Aoao. The next, ae 
which l š yali have to consider i is the report. of the. Committee of 
die Indian Juss Mills Association, , the material portion; of. which 
s zs ‘follows: - ae bate gy nue oe GENTE 1 


3 gpa! T. o Peur nt ute a.. TN 

oO E Lone c5 nC fome agis : 

i “An enquiry was initiated- by the. Cohtan@overiment 
dm “this pear; into „the, question, of speculation.in bullion, jute. 
R and. | gunnjes in previous. years. has taken.;the form, of future 

grading, which, therefore, came; within; the; scope of the 

Government enquiry. The -association!,;were requested ‘to 
ahont tree zk 

submit their views on this particular form.,of,-speculation 
and a report was duly prepared. ` This covered such points 
as the: fFatka? markets, in,’ Calcutta, . Profesor ‘Todd’s 

Report on ‘Future Markets, ; and Post iWar Developments in 
„ Future ‘trading, , The dangerous nature of, the ‘.Fatka” 

, markets, divorced as, they are from legitimate, badging acti- 


l vities was, “stressed, and. "immediate, action on -the ; part .of 


vate £v 


eye 


e 


EM that; dealings i Anm ‘Taw jute: futures were prohibited with 


.. fhe enactment. Eo the. Raw. Jute, Futures. Ordinance, :1949.. 
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PAS one ob: the _steps taken.at the time of devaluation 
future trading in, jute, goods was, also: by ordinance pro- 


hibited.” ` d 


Sac 


aider LOC ia P neg sl) d Hp 


_ Although this. report mentions. abouti * Fatkà," ; markets and 
says “that. speculation in; jute and. gunnies, in the;previous years 
has taken the form of future tradings which came within the 
scope of the Government enquiry and it is alsó stated that the 
dangerous nature of the “Fatka” markets divorced as they are 
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Government was urged. ‘In this connection it will be re;. 
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from legitimate hadging activities was stressed by this association 
in ‘their-report to the Government and immediate action on the 
part of the Government’ was -urged; it ‘cannot be said with any 
amount of certainty that the report definitely commits itself to 
the: view that the Ordinance banned’ only “ Fatka" markets. 
In my:opinion, if Mr. Kar had founded his claim in this petition 
merely on these reports it would have been difficult for.me to 
grant him the reliefs which he:had asked for, because as Mr. Deb 
pointed out to' me, in the subsequent portion of the said report 
which I.liave.set out, it’ is stated: that as one of the steps taken 
at the time of devaluation futüre trading in jute goods was also 
by. Ordinance. prohibited and it is not stated that the said 
Ordinance’ banned ‘only the " Fatkà " markets as is contended 
by Mr. Kar. 'As I said^just now it would not be possible merely 
on these reports ito come'to the conclusion that there is ground 
for reasonable apprehension in the mind of the petitioner that 
the Indian Jute Mills Association has formed the view that the 
Ordinance applies'only to “Fatka” markets and not to con- 
tracts entered into-in the’standard form of the Indian Jute Mills 
Association and, theréfore, there is reasonable ground for appre- 
hension that the Bengal Chamber of Commerce which is domi- 
nated by ‘the members of the Indian Jute Mills Association 
would:be biased: .* > = vo o : 


t * 
"M" tå 
4 i Mt ad 


- Mr. Kar then relied on the evidence-of Mr. Sutherland who, 
as-I have said,-is thé Deputy Secretary of the Benga! Chamber 
of Commerce’ and is the Deputy Secretary of the Indian Jute- 
Mills Association. : The ehtire deposition of Mr. Sutherland was 
placed before me at the hearing. It appears from the evidence 
given by Mr. Sutherland in the said suit that his definite opinion 
is that the Ordinance has nothing at all to do with the contracts 
entered into in the Indian Jute Mills Association form. I need 
quote only some of the answers given by Mr. Sutherland, 

QUO; 18—The Ordinance, as you remember, was meant to 
control the dealings of jute goods future? /Yes. 


^^ 'Q. 19—Would the contract in the Indian Jute Mills Asso- 
ciation “hit by this Ordinance?/Not at all. ' © , E 


DIN a : * aro t t ‘ 22 


t ` 
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bv 
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& wild 


Q. 16—Is there anything in it to connect, it with the con- 


‘tract of this forni; the Tridiar Juste’ Mills ‘Association form M? / No. 

Ua ve aae Mu Wy 

ee ee sem utt ea 

Fe Ste WARP a Pros GF AME Pama DO xe 

| Q. igs-With Jregaíd to’ ‘contracts’ L[MA. what happened 
sto such :contracts after: ot i the al Vv of 1949. canie to be pro 
unleated? PEN. were not in puis slightest “degree, affected. i 

sia Aoc. a 
Q. §5—Dia dej continue” to take place às before? Yes," 
: That Mr: Sutherland ‘expressed a definite view ‘that the con- 

tracts.in’thé Indian: pite ‘Mills ‘Association’ forms are not in the 
slightest dégree'affécted by the Ordinance is, beyond, all doubt, 
and Mr.' Deb appearing on ‘behalf’ of the respofdent | did not 
contend’ ‘to: the’ “contrary. But what Mr? Deb cofitended before 
me is that. that is the personal’ view of ‘Mr. Sutherland and that 
' view has nothing to do with’ the’ i views ‘of the’ Indian Jute “Mills 
Association. :In: other words, Mr. Debs contention is that the 
view expressed - by: ‘Mu Suthérland ‘i in ‘his’ evidence’ is not official 


view of-the Indian: Jute “Mills” ‘Association. ' According to him 


the official view, if any;'is to be found in the report ‘to which I 
hadve- already ‘referred’ and that report. shows Clearly that the 
official view ‘is that the future trading ‘in ‘jute goods was banned 
by the Ordinance. "The question, therefore, for my, décision ` is 
firstly; whether it can be said that Mr. Sutherland | was ‘expressing 
the official view of the Indian Mills ‘Association, s&ondly even 
if ‘I cannot come to a definite’ conclusion" thåt ` it is the official 
view which Mr: Sutherland ‘was expressing in’ his evidence’ can 


it’ stil! be'said that having regard ^ to_the ‘fact that’ än official of. 


` Mr. Sithérland's: position was: expressing' in the' witness box on 


solemn oatha view tò that effect there-is reasonable ground for 


apprehénsion ‘that? is “the ‘view of the Indian’ Jute ‘Mills ‘Asso- 


ciation “and, therefore; there’ is ‘reasonable ground for ‘appre: l 
hension that-the Bengal Chamber* ‘of Cominerte' (arbitrators) | 


which is dominated’ by' the Indian’ Jute’ Mills Association ‘would 


"be biased.’ -As I have already, said; Mr. Süthérland i is the Depüty. 


Secretary of the Bérigal Chambér of Commerce ánd he i is also the 


Deputy Secrétáty: of the Indian Tute "Mills: : Aisociation.. ' ‘In his ` 
evidence;'in'answer to- question: 4, he' has'státed - that it is his ` 
potia function: i to run after’ he Indiar’ Jute Mills Asio- 
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ciation, Mr, Sutherland As. holding .a very important position 
both in the Indian Tute. Mills Association and in the Bengal 
Chamber of Commerce and his evidence shows that it is his 
particular function to look after the Indian Jute Mill Asso- 
ciation. It cannot, be doubted that Mr. Sutherland had the 
authority , or, in any event, was in a, position , to express the 
official view of the, Indian Jute Mills Association. i The question 
is whether he was expressing such a view while giving his 
evidence in this Court in the said case or was he merély 
expressirig his personal views in the matter? It seems to me on ` 
reading the evidence as a whole that there is sufficient justifi- 
cation for the contention that. Mr. Sutherland Was: expressing 
the official view ‘of the Association. He was at least, in some 
portions of his evidence, deposing in a manner as if he was 
giving evidence on behalf of the Association, and representing 
tlie said Association. In answer . to,, question 48, for instance, 
where he was. asked. "In. ‘what „light did you, consider- their 
activities ” , he said, a “They had invariably been considered. 
as quite adverse to legitimate ‘trading and we have represented 
to ‘the Government that their gambling activities have had effect 
upon our markets.” . Mr. Sutherland was the- Deputy: Secretary 
of, this “Association. ‘He had been. summoned in this case to 
depose’ as to "Whether. or not the contracts: of the, Indian: -Jute 
Mills ‘Association were” hit by the Ordinance. -Nowhere has it 
been brought out in his evidence. that the _view which he was 


` expressing was his own personal view. It is no doubt true, -as 


Mr. Deb contended, ,that it is also. not expressly stated anywhere 
in his evidence that the view which he was expressing was the 
official view of the Association, but having regard to, the official 
in. | which he gave his. evidence ` I am inclined. to hold; that. Mr. 
Sutherland. was expressing | the views on, behalf .of the Associa- $ 


; tion. In any | event, in my opinion, there is reasonable ground 
-for apprehension. that that, i is. the view of the.Indian Jute Mills. 


Association. ,a3 well and, therefore, the Tribunal of Arbitration 
of the Bengal Chamber of Coinmerce which i is dominated by the. 
Indian Jute Mills Association would be biased. It should be 
remembered that the present application i is am application under 
section 5 of the Indian Arbitration Act and it is. not-an. appli- 
cation to get aside an Award made, by the Arbitrators. | Differ-, 
ent consideration ` may arise in an application to set aside an 


r 
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award on the oin that the ARCA are biased; But in 
an application under, section. 5 of «the ‘Indian Arbitration. Act 


it is Dot necessary. to show, that the Arbitrators had in-fact been . 


bi Wed 
Dp would be enough, to. show that. thére-is reasonable 
bord for apprehension, that: the: Arbitrators: would-be biased: 
Judging from; this, point, of view I hàve:come ío:itlie conclusion 
that, having’, regard. to the. evidence. given-by ar pérson.: in 
authority. like Mr. Sutherland and having regard to .the ‘nature 
of his evidence there. is reasonable groünd for apprehension 
that the Indian: Jute „Mills , Association also: hold «thé "same 
opinion which is expressed by Mr. Sutherland and, therefore, 
there is reasonable, :ground..for. apprehénsion that ‘the: Arbitra 

tors would-be biased. 
M my UM g 5 

Before concluding the matter, I should refer to. -one seier 
point which has been urged before mé by Mr. Deb. Mr. Deb 
contended that the deposition. of, Mr, Sutherland is not ad- 
missible in evidence. He relied on section 38 of the Indian 
Evidence Act. Section 88 of the, Indian. Evidence, Act provides 
that the evidence given by ; a witness in a. judicial proceeding or 
before any person ‘authorised by law, to take it is relevant for the 
purpose of proving in 74 Subsequent, judicial proceeding or at a 
later stage bf the same judicial proceeding the truth of the facts 
which it states when the witness. is dead ,or,cannot be found or 
is incapable of aiae ‘evidence etc. Tt seems to me that under 
` section 33 of the, Evidence Act the truth of the facts. which 
haye .been deposed, in a previous judicial. proceedings. cannot be 
proved in a subsequent judicial. proceedings by: thé’ evidence 
given ‘in’ those ` previous proceedings uriless the witness in ques- 
tion is dead or cannot be found or is incapable of giving 
evidence etc. :But in the present case I am not concerned, with 
the ‘truth vof what,Mr. Sutherland. has said...) The 'question 
-before me is that having: regard to‘ the fact that ‘Mr: Sutherland: 
has' expressed an opinion on a particular point, what would 
be the effect of the’ expression of that opinion on the mind of 
the petitioner before - me? , Jt seems ,to , me „that I am, not 
investigating by admitting. the evidence of Mr: Sutherland into 
the truth of the statements made by him viz., whether or not the 
Ordinarice" ‘applies to the ‘contracts entered into in the form 
of Indian Jute ‘Mills “Association. In my opinion, therefore, 
section 33 is no bar to the admission; ofthe evidence of Mr. 
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Sutherland for the -present purposes. The’ result, therefore, 
is that. the applicant is entitled to succeed in ‘this application 
and.there would be-an order granting leave to the petitioner 
to revoke:the authority of the Arbitrator in terms of prayer (a) 
of: the petition: This order would be limited to September, 
1949. delivery only. ‘The petitioner is entitled to the costs of 
this epee ae f ; Ts UY! 


1 
(d 


Khaitan e Co.: ‘Solicitors for the Applicant. ' ' : 


uy. C. Bural & Pyne: Solicitors for the Respondent. 
$.K.R.C, Application allowed. 
MO. i i 


APPEAL FRÓM ORIGINAL CIVIL. 


Before Mr. Justice P. B. Chakravartty and 
Mr. Justice S. R. Das Gupta. 


IA |. ' "UNION OF INDIA. ^, 
RAMNAGINA. SINGH.* ZEE 


tcd 


I 


Indian Contract Act, Sections 65 and 7o—Scope of—Conditions necessary to 
apply Section zo—Section 175(3) of the Government of India Act, 

, . 1935—Non-performance of formalities necessary under a statute—It’s 
effect on a contract with the Governmeni—Interpretation ‘of . statute— 
How far English law applicable. | ` 


' Section 7o of the, Indian Contract Act contemplates a ‘case’ where, 
initially, at the time ofthe Mcd of the act or of the delivery of the things, 
there is no '' Proposal ’’ or '' Promise ’’ as defined in Section 2 of the Con- 
tract Act, and punc no agreement but an obligation to make compen- 
sation to the person doing the act or dclivering the thing nevertheless arises 
out of the facts that the person for whom the act was done or to whom 
the thing was delivered accepted and enjoyed its benefit, although initially 
there was no request for the'act or the thing on his part. 


Section 79 clearly contemplates a case where the act:has been done or, 
a thing delivered without a request, but not gratutiously. _It may be that 


' * Appeal from Original Decree No 80 of 1950 against the ‘decision of 


_S B. Sinha, J. reported in 84 C.L.J. 275. 


t 
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the case' Where a request was made but it was by:a person having no Civi. 
authority to make ıt, is also included because of such case there is really no — 
request by the person who receives and takes benefit. 1951. 

The position of the Governor General under Section 175 of the Govern. Union of India 
ment of India Act 1935 and other Section of the Act is not the same as Mee | 
that of ‘statutory corporations required to make their contract under seal — Ramnagina 
or some other specified form. Sıngh. 


ta E = 


. Even if the Governor General under the Act ot 1935 was, in relation 
to contracts made by him, in the same position as a statutory corporation, 
it is not right to say that he was, except in respect of contracts complying 
* with Section 175(3), a disqualified. person without any contractual capacity. 


To construe a section of the Indian statute sd as to make it agree with 
some doctrine of English law is not the'cotrect method of construction. 

What is required to attract the decision in Mohori Bibce’s case (1) and 
exclude Section 65 of the Indian Contract Act, is absolute 1ncompetency so 
that there could not have been the particular agreement or contract in any 
circumstances, though incompetancy may be limited tó the kind of agree- 
ment or contract concerned. 

Invalidity of a'contract for the reason that certain statutory rules regu- 
laung the' contractual power of one of the party were not complied with 
does not mean or indicate that in respect of such contract, there is a total 
lack of contractua! capacity in the party concerned and that there could not 
have been a valid contract of the particular kind by him in any cir- 
cumstance. g 


Decision of the Trial Court upheld on the points of Section 175(3) of 
the Government of India Act 1935 and Section 65 of the. Indian Contract 
Act.'' ir o l . 


Decision of the Trial Court on Section 7o.of the Indian Contract Act 
reyersed. - ^ 
Appéal by the Defendant. 


Suit was against: the Governor General of India in 
Council for the recovery of a sum of Rs. 18,011-3-3 as the price 
of bricks supplied under a contract or alternatively, if there was 
no contract, as compensation. i S 


The material facts will appear from the judgment. 
E. R. Meyer and S. P. Mitra for the Appellant. 
(0 (1902-8) L.R.. 30 L.A. M. f 
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Sankar Banerjee and B. K. Ghosh for the Respondent, .,- 
The judgment, of the Court Was. as plio — du 


P. B. Chakravartti, Jd, :— The suit out of which this appa 
arises was-brought by the Respondent Ram Nagina Singh against 
the Governor-General ‘of India in Council for the recovery of a 
sum of Rs. 18,011-3-3 as the price of bricks supplied under a 
contract or alternatively, if there was no contract, as compen- 
sation. The late Mr. Justice Sinha decreed the claim on the 
basis of compensation and ‘thé: defendant’ has áppealed. ` By 
reason of subsequent constitutional changes, the appeal has-been 
preferred in the name of the Union of India.. 

6b. 

"The appeal. involves one question of'fact, and two questions 
of law, each of which is a question of some difficulty. ‘The 
question of fact is whether the bricks supplied were supplied to 
the Government at all and the questions of law are whether, if 
the supply was to the Government, the plaintiff is entitled- to 
recover compensation therefor under section 65 of the Indian 
Contract Act or under section 7o. Sinha J. held that there was 
no valid contract between the parties and that finding was 
ultimately not challenged by the respondent. . . 


.In order to explain properly.the respective cases'of the 
parties, it is necessary to set out certain facts which constitute 
the background of the transaction in question. : 


On the 13th January, 1942, the Government of Bengal 
promulgated an order, called the Brick Control Order, in 
exercise. of the powers: conferred oi them by Rule 81(z) (a). of 
the Defence of India Rules. That Order provided that no first 
or second class bricks, manufactured in brick kilns within the 
areas specified in the order, must be disposed of by sale or other- 
wise without a written permit issued by the Chief Controller of 
Prices, Bengal, or any officer authorised by him in writing. It 
appears that in pursuance of that Order, an officer designated 
the Controller of Bricks or, shortly, the Brick Controller, was 
authorised to issue permits in respect ;of bricks. 


"The plaintiff is a manufacturér of bricks and ‘carries on 
business under the name and style of R-N. Singh Bros. & Go. 


Vör. 89] Hbi. inch court. 

sagt of i ute SE e A rn 
According to an agreement. presently, t0! be referred, to and, also 
tlie evidence "| in „the, suit,-. the, business is .:a . partnership 
concérn, having oi one, Biswanath Singh as its second. : partner.; The 
suit, however, was brought, by the, plaintiff. i in, his; own. name .as 


tottus 


the sole owner of ‘the business and DO, objection „was taken: either 
to its form or to it's maintainability, It will,; therefore, be. 
convenient to ignore Biswanath Singh in further references to 
R. N. Singh. Bros, & Co., and Eea E plaintiff as it's sole, pro- 


priétor.:. Bete ; Qai bM pott hrs ur 2 tye "ERE, 


St dbo Bü Ta na c0 0 ; 
"Qn. the, “36th “March, 1943... the, plaintiff entered into an- 
agreement with: a concern, called the, ] Eastern Construction Co., 
for ihe? manufacture ‘in| brick; field. Now 4yat Bally.Khal of 15 Tacs 
of bricks, ‘of which 60%. were to be of ‘the: first and. the second 
class. "The Eastern Construction, Co,, though called.a.company, 
is ‘really a firm which does business as engineers, builders and: 
contractors and, has its office, at Pa5/1 1, Chowringhee Square, 
Calcutta, “The form ‘of the agreement ,was that the firm was 
given the, right t to, nianufacture-bricks on, its own account in the 
plaintiff's. brick: ‘field with raw, material. drawn, from there and 
by making’, use, of the plaintiff's machinery, but the firm in. its 
turn, ‘appointed ‘the, plaintiff. its agent- for. he actual. manu- 
facturing, work. . , The; bricks: were, to bear- the; mark ‘ E.C.C.” 
and thé plaintiff. would, be af, liberty to dispose. of any bricks: 
manufactured. in, excess of 15. lacs, if the same were not required. 
by. the firm. The, price was; ‘fixed. at. Rs. .24. per; thousand, .£.o:r. 
brick- field. An, immediate. payment, of. -Rs. 10,000/- was made 
and fürther, „payments ; were, to be, made by, instalments on speci- 
fied numbers of bricks being manufactured. The firm was;also 
to supply 500 tons of coal at a certain price. The manufacture 
was to be. completed on or. before, the, goth May, 1943 and ,the 


firm ` was ‘to complete taking, of delivery, v within-one month of the. 
completion, of the manufacture when the ¿final accounting was.. 


edid FaN 


also to take ‘place. ` After taking. delivery... the. firm, would be 
entitled to keep. the bricks stocked, in the brick-field up to the 
end óf November, 1943, when the: arrangement would- terminate, 


The Eastern Construction Co.,, had.several contracts with 
the "military. authorities for construction work, to be, done at 
various places. In, ,Apfil. 1948... the “Brick Controller issued. a. 
permit, which was ‘Permit No. 396, in favour of CRE. L of C 
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Sub-Area’ and the Eastern Construction Co., drew from the 
plaintiff bricks manufactured under ‘the agreement under the 


-authority-of that Permit. 'C.R.E. was a department of the 


Eastern - Command. According to Subal Chandra Bhar, the 


. proprietor or principal partner of the Eastern Construction Co., 


the permit covered 4,609,000 pies: The date of the permit was 
also given‘ by hum E 
A 1 EE ES 

By October,: 1943 dpud broke out between the: plaintiff 
and the Eastern Construction Co. The total number of bricks 
delivered up to that time was a little over four lacs. The cor- 
respondence shows'that each party was accusing the other of 
failure-to carry out the’ terms of the agreement, the firm com- 
plaining that the plaintiff had failed to manufacture and deliver 
the full quantity of bricks contracted for within the stipulated 
time and the plaintiff complaining that although he had com- 
pleted thé manufacture by the end of May as the agreement 


. required, the firm had failed to take delivery òf arid pay for the 


balance of the bricks, inspite of repeated requests." Some more 
bricks were delivered upto the gth November, 1943 and accord- 
ing to Bhar, the total supply reached a figure of “ about 5 lacs." 
Thereafter; one finds the very curious situation of the firm in- 
sisting that the-plaintiff must give 'delivery of the remainder 
of the- bricks within three days and’ the plaintiff insisting that ` 
the firm must take delivery within three days of the bricks which 
had long been ready.’ ‘By the: early part of December there was 
a complete breach’ between-the parties. The latest letter from 
the firm's side, referred to in the correspondence, is dated the 
1st. December, 1943 and the plaintiffs reply is dated the PI 
December i 
AOE the military contracts held by the Easterù Construc- 
tion Co.,-at the time was one, called Job No: 115, which related 
to-the execution of some construction work at Alipore. It was | 
a job urider the Eastern Command and according to the written 
statement; it was for carrying out this job that the firm arrariged 
with the plaintiff for the manufacture of bricks. 


- On the and December, 1943 the Brick Controller issued 
three permits in favour of the Chief Engineer, Eastern Com- 
mand; allowing bim to Pee certain specified quantities of 
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bricks. from the plaintiff's brick-field at Bally Khal “ for supply 
to urgent military works.” The permits bore the numbers 1604, 
1605 and 1606 and, together, they authorised the purchase of 
595.990 bricks of the first class, besides certain quantities of 
other denominations, Permit No. 1604 related to bricks marked 
‘Khal’ or ‘Kalyan’, Permit No. 1605 to bricks marked ‘ P.W.D. 
and Permit No. 1606 to bricks marked 'E.C.C. The price of 
first class bricks was fixed at Rs. 31 per thousand and that of 
other varieties at other figures, ex-field. Copies of the permits 
were sent by the Brick Controller to the plaintiff by post, as 
appears to have been required by the rules. As regards the 
originals, each one of them was endorsed on behalf-of the Chief 
Engineer in favour of the Eastern. Construction in the following 
words: 7 


- “ These bricks are to.be collected by Messrs. Eastern 
, Construction Co., on behalf of the C.E., E.C." i.e. the Chief 
Engineer, Eastern Command. 


There is no question -that this endorsement ‘was made by 
an officer competent to make it. 


What I referred to as the background ends here. There- 
after, the Eastern Construction Co;, obtained supplies of bricks 
from the plaintiff under the authority of the three permits and 
applied them to the execution of Job No. ri5. The present 
suit, in which the sole defendant is the Government of India, 
relates to the price of the bricks supplied under those permits. 
There is no dispute as to the quantity supplied which appears 
to have been short of the quantity which the Chief Engineer 
had been permitted to.buy. 4 


Before taking up the suit itself, ït will be useful to set out 
a few more facts in order that the pleadings may be understood. 
It appears that the supply of bricks commenced on: thë 14th 
December, 1943 and continued upto the igth March 1944. 
Deliveries were made at the Jagannath Ghat and Dohi Ghat, 
Calcutta. On some date-before the 15th January, 1944, the 
plaintiff submitted to the Eastern Construction Co., a bill, dated 
the 5th January, 1944 made out in the name of. the firm and 
covering ‘the supplies made from the 14th December, 1943 
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upto the 2nd January, 1944: The. bill was: Bill No. 35 and 
charged. for first.class bricks at the rate of Rs. 31/- per thousand 
and for brick bats at. the rate of Rs. 19-13 which were the rates 
authorised. by the. permits. The firm objected to- paying the 
amount of the bill. There is a‘conflict- in: thé- evidence as 'to 
what the nature of the objection was, but: the fact remains that 
the bill was not paid: Thereupon, on the- 15th: January, 1944, 
Biswanath Singh; who has been referred to before, saw the 
Chief Engineer, one Mr. Clemens, at his office at 101, Clive 
Street, Calcutta on behalf of R,.N. Singh Bros. & Co., and made 
a representation to him and’ the Chief Engineer, while asking 
Biswanath to deliver.the goods in accordance with the permits, 
referred him. to the Garrison Engineer at Dum Dum, one Major 
Benge, under whose supervision Job No. 115 was being executed. 
From Clive Street Biswanath went to Dum Dum and saw Major 
Benge on the same day. There is a discrepancy'in-Biswanatlf's 
evidence as to what exactly.he.stated: to Benge, but there can be 
no doubt that he wanted an assurance that the plaintiff might 
look to the military authorities for the price of thé bricks supt? 
plied „under. the: permits. The Major immediately gave. nm 
an assurance in writing in the following. terms: 


.'" Payment for bricks collected or to: be collected’ on 
. permits Nos. 1604 and 1606: from R. N. Singha: by Messrs. 

Eastern Construction: Co:, will be guaranteed by G.E. 157 

I.W.S: from bill owing to Mess Eastern. Construction- D 

for work done at Job 115.” 

The above ‘was written on a sheet of paper-taken- from the 
letter-pad of: the: plaintiff. which Biswanath .said'he- had taken’ 
with him and was signed by Major Benge: * G.E.” stands for 

‘Garrison Engineer,’ 157 is the number of ne Unit and ‘I.W.S.’ 
stands for: ‘Indian Works Séction.' °> °° : 
ER. s " de Ese ] 

Tua pni, as already stated, was given on' the isth- 
January, 1944. Om the goth January 1944, the-Field' Engineer, 
Brick Supply.addressed' a letter.to the Eastern Construction Cò., 
witht a copy forwarded; to -the plaintiff. The letter:was inthe’ 
following terms: NS 

“You; will please draw 6 lace: of bricks CUN on' 

Premises, Nos: 1604, 1605. and 1606, also an additional 
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‘+ $70,000.not covered-by these-.pérmits ‘on behalf of C. E. 
Eastern, Command, .for' urgent. military works from R.N., 
' « «Sinha,Bally Khal.” oc fhe bo eua nox 
ean : Powe d spe. SQ Y n v H 
.. "There. was | no ofurther approach ‘by -the'"plàintiff ‘to the 
Eastern Construction ' Co., for: payment. Next he made out a 
bill, ‘being Bill No. .39, in the name of the “ Eastern ‘Command, 
A/C Eastern Construction :Co.”, covering ‘the supplies made 
between the gth January, 1944 and. the-13th “March;’ 1944 and 
submitted it, to the:military authorities: According to the ‘evi- 
dence of Biswanath, the military authorities suggested that not 
a single bill, but three bills relating to: the three pérmits, ought 
to be made. out. ‘This suggestion was followed and on the ‘srd 
August, 1944, the pláintiff made out ‘three separate’ bills in the 
name of. the “Eastern. Command; A/C Eastern Construction 
P ^ The bills were numbered’ 40, 41 and:42, the first óf which 
related to supplies under Permit ! No:*'1606,''the ‘second 
to those under Permit No. 1605 and the third to those under 
Permit -No.’.1604.: They .were- duly submitted to 'the military 
authorities and: three separate receipts, signed’ by one ‘Mahindra 
Singh and dated the 5th August 1944, were” grarited. 


The counter part of Bill No. 39, printed in the paper— 
Book bears no: date: Biswanath Singh gave the daté as the goth 


August. 1944, -which cannot obviously be correct, since the bill 


preceded the three ‘separate. bills. The date “ 1'3-3-39 " given 
in the body. of; the. bill as the last date of supply also appears 
to be a mistake’ for 19-344. ^' ^» EXE. Ut U 

ni à ' y ‘ 


ee Whe Oe thot ve 


The military authorities did not pay the bills submitted: by 
the plaintiff. :By a letter, dated the 16th"Septémber, 1944 from 
the Garrison Engineer, 157, he was informed: that no bricks had 
been drawn from him by that Unit for the work'at Alipore and, 
further, thàt' according to the Eastern 'Construction 'Co., he had 
already been! overpaid. "The plaintiff then opened correspon- 
dence. with the Chief Engineer, Eastern Command, addressing 
him first. by: designation -and then by name, and also appears 
to have .had. an interview with some' officer: ‘He also wrote to 
the. Engineerin-Chief. at’ New Délhi: The case he made was 
that the permits were in favour of: the Chief Engineer, that he 
had been unwilling :to have any relations withthe ‘Eastern 
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Construction, Co., whose financial dealings had not been good 
and that he had supplied the bricks-to the firm only on the 
assurance given to him by the Garrison Engineer that payment 
would be made by this Office. The Chief Engineer, however, 
after reference to the Garrison ‘Engineer and the Eastern Con- 


‘struction Co., informed the plaintiff first by a letter, dated the 


24th October, 1945, then by a letter, dated the 23rd November, 
1945 and lastly by a letter dated the 18th February, 1946, that 
his claim had been gone into in detail and that the question of 
his bill was a matter to be decided between him and the Eastern 
Construction Co. The last letter stated that the Eastern Com- 
mand could not take any action without “a proper court attach- 
ment order". which perhaps meant that unless the plaintiff 
established his claim in court against the, Eastern Construction 
Co.., and obtained an order of attachment in respect of monies 
due from the Command to the firm, the military authorities 
could: not help the plaintiff. i 

. Thereafter, on the 27th August, 1946 the plaintiff instituted 
the present suit. He did not implead the Eastern Construction 
Co., as a defendant. v od 


The case made in the plaint was that the bricks, although 
delivered to the Eastern Construction Co., had been supplied to 
the Chief Engineer, Eastern Command, under permits issued in 
his favour. under endorsements appearing thereon which stated 
that the bricks were to be collected by the Eastern Construction 
Co., on his behalf and under and order of the Chief Engineer 
himself who directed the plaintiff when he saw him after the 
receipt of the permits, to deliver the bricks to the Eastern Con- 
struction Co., which was carrying out construction "work on 
behalf of the military authorities. It was added that’ the 
Garrison Engineer had guaranteed payment for the bricks sup- 
plied or to be supplied and-the bills submitted had been duly 
accepted by an officer authorised in that behalf. The plaintiff 
accordingly claimed the amount of the three bills, Nos. 40, 41 
and 43, as the price of bricks sold and delivered. Alternatively, 
in case the Court should hold that there was no contract between 


him and the Governor-General, he claimed the same amounts. 


as compensation, obviously under section 70 of the Contract 


Act on the basis that he had supplied the bricks tg the defendant 


` 
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Iud 


without intending to do so ps and that the defendant 
had" énjoyed the" benefit thereof. "a. » 


Crvir. 


195. 


351 


Thé Written Státement did not deny dst: the bricks had Union of of India 


been delivered to the Eastern Construction Co., under the three 
permits. But it denied that ‘the . Chief Engineer. had directed 
the' plaintiff to deliver the bricks to the. firm, and stated that 


v. 
Ramnagina 
iss 


what the Chief Engineer had in fact done was that he, réquested Chakravartti, 


the plaintiff to complete the delivery, of bricks-to the firm with- 
out any delay, as the, dispute between’ them , Was holding, up. 
military construction work. ‚The writing: given by Major Benge 
on the isth ‘January, 1944, it was pleaded, was not-a letter of 
guarantee at all and that, in any event the Major 'had' 
no authority, to give any such. “guarantee. and the, defendant 
was not bound by the same. Acceptance ‘of the bills was also 
denied. ‘The positive case made. in the |written statement. was 
that the Eastern Command had entrusted the Eastern Construc-, 
tion Co., ‘with exécution of Job No. 115, and for the , purpose of, 


‘carrying out ‘that contract, the firm. had entered into an agree, 


ment with’ the plaintiff on. the 26th March,, 1943 in order „to 


l secure the necessary supply of bricks. . The bricks in „question, 


it ‘was said, had been supplied by. the plaintiff to ‘the Eastern 
Construction Co., ‘in pursuance of that agreement and the per- 
mits, although issued in the name of the Chief, Engineer,. had 
really been issued on the application. of ‘the ‘firm and for the 
firm's benefit, in order to enable it to collect the bricks from 
the plaintiff, of which fact the plaintiff had at all material times 
been . aware. There had then been, no privity . of contract , 
between the defendant and. the plaintiff and the bricks, had not 
been supplied to him. The defendant. therefore denied liability . 
to, pay the amount of the bills, either. as price of the bricks 
supplied or as compensation and added that, according to his 
information, the plaintiff had HD been paid by, the Eastern | 
Construction. Co. i r3 ; n 


] ; Eu uA UE Sans 

It will be noticed that no case inier section 65 of the 
Contract Act was made in.the plaint.. Ati is, however, mentioned 
iu the judgment that the learned counsel for the plaintiff stated, ,. 
while opening ' the case, that he wanted, to ‘rely. on, section 6s. 
as well and that no objection wes raised. on behalf. of the de: | 
fendant,. nor MAE an. amendment of.the plaint insisted, on. The- 
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learned Judge, therefore treated the question, of liability under 
section 65 as included in the ‘case. On the other hand, no 
plea was taken in the written statement that even if there had 
been an agreement between the Government and the plaintiff 
such agreement was void by reason of the provisions of 
Section 175) oF' the Government' of India Act, 1935 which 
requiréd contracts made in exercise of the executive authority 
of the Central Government to be made in a certain form and to 
be executed by officers, specially authorised. The learned Judge, 
however, treated that question as included in the question as to 
whether there was a contract between the Government and the 
plaintiff. l 

' On the above pleadings and the questions of law involved 
five issues were framed at the trial, of which two comprised three 
sub-issues each. Broadly stated, the questions were (i) whether 
the bricks had been supplied , to the Government. or to, the 
Eastérn Construction Co.; (ii) if they had been supplied to the 
Government, whéther there was an agreement between the 
Government and the plaintiff; (ii) if there was such an , agree- 
ment, whether it was valid and enforceable; (iv) whether, in any 
event, the Government had guaranteed payment; and (v) 
whether, if there Was no valid agreement or guarantee. the plain- 
tiff was'entitled to fecover compensation under section 65 or 
section 70 of the Indian Contract Act. 


"The issue as to what relief the plaintiff. was entitled to did 
not by itself involve any disputed question, because the defend- 
ant did not dispute the quantity of the bricks , supplied, nor 
that they had been supplied under the permits and could not 
and did not dispute the rates charged by the plaintiff which 
were no more tban the permits authorised and which he could 
certainly charge against the Government with whom there was , 
no special contract, varying the authorised rates, if, of course, 
the bricks had been supplied to the Government at all. 


On the above questions in issue, Sinha, J. held that the bricks 
had been ‘supplied not to the Eastern Construction Co., but to the 
Government; that they had been supplied in pursuance of an 
agreemeht ‘constituted by’ the orders of the Chief Engineer as 
evidenced by the permits and acceptance ‘thereof by the plaintiff; 


A 


Vor. 891 _ o>, HIGHICOURT. , 


that the agreement was-yoid: by; reason of.section:175(3):0f the 
Gévernment of India. Act, 1935;-that the guarantee was void: for 
the Same, reason and also: because: Major Benge.had: no authority 
to give i it; that both section ög. and section: 7o. of the Contract Act 


' applied; that t the agreement; was discovered to, be void when the 


Government, repudiated it’s liability to-pay for; the bricks which 
was after the; supply had: been completed; that the Government 
had. enjoyed, the, benefit,of the;bricks and was therefore liable to 
pay compensation. both under section 65 and, section’70; and that 
the price, of. the bricks at the rates authorised: by.the. permits was 
the, proper measure of, the. compensation.: In the result, the 


learned Judge decreed the full, amount, of the FHonDod the x 


of ‘compensation, pee with interest and costs. 
do eid 

“Mr, Meyer, ap peding on ‘pehalfiof the defendant- Apodi, 
challenged all the, findings of the learned; Judge: except the two 
that the agreement. andthe guarantee, were void Those were 
the only findings against the plaintiff respondent. .On his behalf, 
Mr. Banerjee raised nq' particular contention. against. the finding 
as to the guarantee, presumably for the, reason that besides non- 
compliance with section 175(3) it was based on a further ground 
that Major, Benge had no,authority to bind the Government by 
giving a guarantee, even, if he had purported to do.so. As re- 
gards the validity of the agreement, Mr. Banerjee appeared at 
first .to be somewhat undecided as, to. whether .he, would accept 
basis of 1 the language of. section Y75(3). as. printed in. the Paper- 
book,,. «but. when, a serious ‘misprint was pointed out to him, he 
abandoned the contention. ‘He did not-subject the observations 
of the, learned -Judge to. any criticism, nor refer to:any of the 
numerous cases in which section 175(3) or its predecessor, sec- 
tion. 30(2) of the Act of 1915-19. had been: held to be mandatory. 


In: the ,result,. thercfore, , Mr. „Banerjee, accepted the judgment: 
and confined. himself to ;supporting it so :far. as it was"in his 


favour. | j4-«.,7 n... s T nest germ bo lage s M 


, , Lhe question ; of fact to be-decided is Khake ihe was an 


agreement .between, the plaintiff .and -the Central Government 


or,..to; be.more specific, the Chief, Engineer,: Eastern..Command. 


and whether the bricksiwere supplied to-the Eastern Command 
under that, agreement. or, whether they were supplied. to the 
Eastern Construction Co. in pursuance of the agreement of the 
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26th March i948. It will:be useful'to be clear at this stagé 
as to. what exactly the case. made in the written statement is. 
The case there made is not that by the Eastern Construction 
Co. Presenting the: permits to the plaintiff and asking for 
supplies under them'and by the plaintiff agreeing to make 
süch: supplies, an agreement between those two parties came 
into existence and that thereafter bricks were supplied to' the 
Eastern Construction Co. in pursuance of that agreement. The 
written statement does not at all envisage án agreement in 
December, . 1943 between the Eastern Construction Co. and 
and the plaintiff, having reference to the bricks covered by the 
three permits and limited only to them. It relates the supply 
to the old agreement of- March, 1943 for the manufacture of 15 
lacs of bricks. The permits are regarded as mere licenses 
which enabled the Eastern Construction Co. to draw the bricks . 
without violating the public laws, but as between the firm and 
the plaintiff, the foundation of the transaction is laid not in any 
fresh agreement, but in the agreement of March and the supplies 
under :the permits are represented as steps in the process of 
carrying out that agreement. 


[His Lordship then discussed the case made out in the 
written statement and proceeded to say as follows:—] -~ 
"For the many reasons ‘given above it seems to me to be 
wholly impossible to connect the supplies made under the per- 
mits.with the agreement of March, 1943 and the case: made in 
the written statement ‘that the bricks in question were supplied 
under that -agreement is, in my opinion, clearly negatived by 
thé. facts appearing on the face of the agreement and the 
permis. 
: As-a matter of dadag the case ‘set up by the defendant 
having'fallen to the ground; the only case which remains is the 
plaintiffs. But the fact that the bricks in question were not 
supplied to the Eastern Construction Co. in pursuance of the 
agreement of. March 1943, does not involve that they were sup- 
plied to the Eastern Command under a contract with them. 
The plaintiffs case that he had an agreement with the Eastern: 
Command ‘and supplied the goods to the’ military authorities 
under that agreement, must therefore be considered on its own 
merits, ^'^ vs l i s 


VoL, 89] > HIGH COURT. - - 


It may be pointed out at once that one part of the plain- 
tiff' case, as laid in the plaint, must be rejected and, indeed the 
plaintiffs own witness, Biswanath Singh, was himself not able 
to sustain it for long. The plaint seeks to make out that on 
receipt of the permits, which bore an endorsement for collection 
by the Eastern Construction Co. the plaintiff saw the Chief 
Engineer at his office when the latter ordered him to deliver 
the bricks to the Eastern Construction Co. and it was on that 
order that he commenced delivery and delivered the bricks to 
the firm. But the visit to the Chief Engineer did not take 
place till the 15th January 1944, and before that date about 
3 lacs of bricks had already been delivered. The latter fact 

appears clearly-from Bills Nos. 35 and 39 and from the challans 
‘and it was ultimately admitted by Biswanath Singh, Mr. 
Banerjee at first sought to argue that the 15th January was the 
date of the interview with Major Benge and not of that with 
Mr. Clemens, the Chief Engineer, which was earlier, but in 
view of the admission of Biswanath that from Clive Street he 
went to Dum Dum, he was constrained to admit that the two 
visits had taken place on the same date. Indeed, Biswanath 
himself assimilated the two when he said, while still trying to 
support the plaint case, that the bricks had been supplied not 
before but after and “ pursuant to the order of Major Benge on 
the 15th Tanuary, 1944." It may be added that although the 
letter of guarantee given by Major Benge is referred to in the 
plaint, it is not alleged there that the supply commenced after 
that letter had been given, but on the other hand, it is stated, 
as the fact ‘is that the Garrison Engineer guaranteed payment 
for " bricks collected or to be collected," which clearly implies 
that some supply had already taken place. Biswanath ultimate- 
ly admitted that it was only after the Eastern Construction Co. 
had failed to pay Bill No. 85, i.e. the bill for the supplies made 
from the 14th December, 1943 up to the end January, 1944 
that he had gone to "the Eastern Command." ‘The case that 
there was a direct order by the Chief Engineer and that the 
bricks were supplied only after and in compliance with such 
order must therefore be rejected as untrue. ` l 


In view of the failure of this part of the plaintiff's case 


Mr. Meyer contended that'the suit should have been dismissed ' 


forthwith and the learned Judge was wrong in proceeding to 
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try à case which was not the case in the plaint. Lam not pre- 
pared’ to” give effect to that .contention, particularly at the 
appellate stage. Evidence Bas been led by both parties , and 
facts have’ been’ proved and the learned Judge. has given: his 


l opinion on ‘thosé facts without any objection from either party. 


The crux óf plaintiff's case, is that the bricks were supplied to. 
the Government and, about that case the defendant was never 
left in'any doubt in whatever manner the contract may. have 
come into existence. Besides, the plaintiff claimed relief on 
the basis of compensation as well and therefore if he, established 
that he had supplied the bricks, to the defendant, who had 
utilised them, his claim would have. to be considered, even if a 
part of his case as to the formation, of a contract was found to 
be untrue: ] 


Besides that there was some slight argument about the, date 
of! the interview with’ Mr. Clemens, there was no dispute before 
us as to the facts. and the- only question debated was to the 
nature | of the transaction, which the facts established. The. 
facts, however, , must be "taken to. be those ultimately admitted 
after, in the case of both of the two material witnesses, a. suc- 
cession of disingenuous statements and, in the case, of the plain- 
tiff's witness, even palpable” falsehoods. Only three witnesses 
were examined. The plaintiff did. not himself come, to the 


. box, but sent one Biswanath Singh who claimed .to be his 


partner. As this Biswanath appears to have acted. for the plain- 
tiff in bis dealings in connection with the three permits, the- 
absence ‘of the plaintiff was. perhaps not very material, but 
since liis antecedent relations with the Eastern Construction Co. 
were’ 10 a certain extent involved in. the case,’ it. would have 
been better if he had offered himself as a witnes. On the 
defendant's side, .the only two witnesses examined were Bhar 
of the Fastern Construction, Co. and his, Accountant. They 
could speak. only of what, ‘had happened -between. the Eastern- 


, Construction Co. and the plaintiff but.as to how the military 


authorities had acted . in respect of , the „permits and what had ' 
happened ‘between them and the plaintiff, they could say noth- 
ing. It is surprising that the Government did not choose to 
call any, of the military officers concerned who, might- have 
explained what dealings, they had. had with, the plaintiff, and: 
what the practice and procedure , was in respect of permits 


` t 1 D wg Tog be ` 
Vor. 89.] . HIGH COURT. 357 
E 1 evaippdb nnus rn bri ] 215 , 
grántéd for supplies: to. be ‘utilised, for. militaty work. There is CIVIL. 
nothing" to show that none of the officers was available. Be that md 


as it’ may Bhar and Biswanath were both unsatisfactory witnesses, . , 1951 
thie ‘latter’ more sO than the former.. ach had to swallow his. Union of India 
words ‘several t times. 


: ] , 
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SENE Step ARR dodo yd 


" Hówevei; tlie ‘facts emerging , from, the. Dildo duin , Singh 
as it is. dre as follows. Iam referring. here,only to the actings Chak 
of' the parties as they appear from: the oral evidence, with- 
such ‘references to documents as are necessary. Dr a 
[The evidence, both oral and documentary, was then dis- 
cussed and His Lordship, ped. to. observe; as follows: —] 


v. 
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"The issue of fact! was "therefore i rightly . decided ‘By. the 
learned Judge. in fayour of the, plaintiff. He has, however, 
held’ that although there, Was an agreement; with, the Govern- 
ment, it was, void by reason ‘of the provisions | of’ section 175(3) 
of the Government of, India, Act, 1935; The, agreement was 
not “ expressed to ibe made by, the, Governor-General” and 
ante as between the Government and, the, plaintiff, there was 
nothing expressed in writing at all. Necessarily, there was-no. 
agreement ‘ i executed ” , by anybody. , ‘There have,been numer- : 
ous decisions; of the various High Courts, both..on, section 302) : 
of the Government of India’ Act, 1915-19, and, section, 175(3) of 
the Act of 1935 - -and, it has always been held that ,the provision 
is mandatory, , "The only. difference of opinion, has, been as to, 
whether under the old, section, which did not contain the words, 

“ expressed to, be made by,” a formal deed was required.. Among 
the decisions of. this Court where the, provision has,been. held: to, 
be mandatory, may, be mentjoned, Kessoram, Poddár & Co. v. 
Secretary. of. State for, India (1) and Province of Bengal v. S. L., 
Puri (2). “The learned Judge, followed the settled course of 
decisions. and, the learned counsel, forthe respondent did not . 
ultimately ‘challenge his finding, I am also doubtful whether | 
it was at. ‘all open, to him to do, so. His. clients, claim. on the ; 
basis of a contract had been rejected, by, the learnéd Judge : 
and he had. -not preferred, any, cross-objection, which, according. 
to certain. authorities he might, have done,, although he had 
got the, same relief on an another ,and,a different basis., | Xf he, 

( (1916); ILR, 54; Calc. 9697. . , drin ch e an 

(2 (1945) 51 C.W.N. 759. 
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wanted to argue that the finding as to the validity of the agree- 
ment was wrong which would mean that there ought to have 
been a decree on the basis of the agreement he could not, 
according to the' authorities mentioned above, raise that point 
without filing a cross-objection although the dismissal of the 
claim based on a contractual right has not been formally in- 
corporated in the decree. The point, however, is of no im- 
portance, since the learned Judge’s view of section 175(3) which, 
in my' opinion, is the right view, both on principle and on the 
authorities, was ultimately not questioned by the learned 
counsel. | 


The other finding against the plaintiff relates to the letter 
of guarantee given by the Garrison Engineer which the learned 
Judge has held to be'void on two grounds, viz., non-compliance 
with section 175(8) and want of authority in the Garrison 
Engineer, Major Benge. That finding was not specifically 
challenged by Mr. Banerjee, but in connection with the agree- 
ment itself, he drew our attention, towards the close of his 
argument, to a notification which might furnish the basis for a 
contention that the second ground of the learned Judge was not 
correct." The notification, which is a part of the General 
Financial Rules of the Central Government, is Legislative 
Department Notification No. F215/42 C. & G. (Judicial), dated 
the 16th July, 1948 ‘and published in the Gazette of India 
dated the 24th July,’ 1943, see I, pp. 776-786. It mentions, in’ 
the case of certain kinds of agreements and instruments, the 
officers by whom they may be executed on behalf of the 
Governor-General-in-Gouncil. Mr. Banerjee. referred to part D 
of the notification which appears to me to have no application 
but Part A states that in the case of the War Department and 
in the Military Engineer Services. appertaining thereto, all 
instruments relating to (a) purchase and supply of materials and 
stores ‘and (b) execution of works of all kinds connected with 
buildings, bridges roads etc, may be executed, subject to any 
limit fixed by the Central Government, by among others, Chief 
Engineers: or Garrison Engineers: This notification was .appar- 
ently not cited before’ Sinha, J. but even leaving aside certain 
facts ‘which it seems necessary to prove before the notification 
can be applied, I doubt whether a letter of guarantee such as 
was given to the plaintif, would come under either of the 
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clauses' I have quoted. 'In any event, even if it would,‘ the 
other defect that section 175(3) was not complied with’ remains 
‘and ‘that is: sufficient to invalidate- the ‘guarantee. - 


: We now enter upon the'most difficult part of the case which 
às whether, although the plaintiff could not recover the price of 


the bricks either under the agreement or under the guarantee, 


he could still recover compensation under section. 65 or section 
70 of the Contract Act’ The learned Judge has held that he 
could- recover under both. s "s BA is 


I shall take up section 7o first. ' Mi. Mes: contended that 
the section presupposed that there ‘was’ no’ express Tequest, nor 
any implied request except so far as was necessary to exclude 
the inference that the act concerned was gratuitously done; and 
secondly, that the ‘section could apply only in cases where, if 
there had been a request an agreement enforceable in law 
would result. According to Mr. Meyer neither òf the conditions 
was ‘satisfied in the present case,'because on the finding that the 
bricks were supplied to the Government’ in pursuance of an 
agreement with them, they were obviously supplied at the ře- 
quest of the Government and ‘secondly, even assuming there 
Was ‘no request, a there request'by the Government and its 
acceptance could not constitute a valid agreement because of the 
proviene of section 175(3) ‘of the Government of India Act, 
1935. 


At the time of opening’ his argument for the respondent 
Mr. Banerjee appeared ‘to accept both the propositions of Mr. 
Meyer only trying to exclude their application on the facts. 


He divided his case into two parts. An agreement between the, 


Goverhment and the! plaintiff, he'submitted, came into existence 
on the 15th January, 1944 when the Chief Engineer ordered the 
plaintif to deliver the bricks to the Eastern Construction Co. 
in’ accordance with the’ permits. 'If that agréement was void, 
thé plaintiff + Was éntitled’ to’ recóver compensation for supplies 
subsequent to: thé’ 15th ‘January uiider section 65, and for the 
prior'supplies, hé was entitled” ‘to "recover ' 'under section ‘70. 
Subsequently, Mr. Banerjee did" not ‘adhere ' to ‘that’ case and 
contended’ for the application of'séction 7o to the whole of the 


supply, just as he changed his case with regard tà the agreerherit ` 
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and contended that. there was an. agreement. from ‘the very 
beginning. . Even. then, he did not dispute the second .proposi- 
tion of Mr. ‘Meyer but submitted that the present was not.a case 


, Unioif ot India where there could not have been a‘eontract between the parties. 


v. 


According to. the contention of Mr. Meyer, in cases "where 


Ramhagina there was a request, section 7o is at,once excluded, but even if 


' Singh. 





there was no request,. the, section, will, still not -apply,' unless a 


RI RUE EHE. J. further condition that there could, have been a contract between 


the parties is also satisfied. It follows that if.the first’ pro- 
position be correct and if in fact there was a request, the second 
proposition need not be considered. In my opinion, the first 
proposition, is correct and as;the bricks were certainly supplied 
at the request of the Government: there is no room for the 
application of section 7o. 


i T he présent « case is a case of delivery of goods. The learned - 
Judge has analysed the requirements of section 70 in such a case 
to,be (i) lawful delivery, :(ii)^delivery without.an intentión^to 
deliver gratuitously and (iii) enjoyment by the person: receiving 
the-goods « of the benefits thereof. .He has held that the section 
must; be construed according to its own terms which. comprise 
only, the three conditions set out-above and that it cannot be 
right, .to read. into, it, further, the, English doctrine of.an im- 
plied agreement to.pay for benefits received and exclude, on 
that basis, cases of express request from its purview. This point 
has been referred to by the learned Judge only in passing and 
he has devoted the whole of his discussion to the other point as 
to whether a case, o£ a statutory body, contracting without com- 
pliance with the statutory, requirements is.a case of a contract 
by an incompetent. party with ;whom there could be no contract 
at all and; whether to’ such .a, case section 767: -would apply. 
"The, second. question. seems to have completely. overshadowed 
the irste, Bites, ae ass vg 


001: € E. V additus rl lait 
! Wi great. respect, Iam bci to agree; with ane leane! 

Judge. ‘that; section 70,-can apply, toa case where there. 'Was a 

request for the act done, vor the. goods delivered. The only 

other instance. ‘of that ‘view -being taken; in this Court appears 

to be the. judgment., of. Lort-Williams, .]. : in Moselle -Solomon 

v.. Martin, & Co. 0) a case, apparently not. cited, petore 
(1) (1984) LL. 62, Calc. 61s; :39 CWN. 461. 


' 


M 
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, 


the learned! Judge; butia ‘contrary’ View ‘Was ‘taken’ in’ the same [22 
case by ‘Jack, J: "It is perfecily ‘true that:to coristrüé a section of- care 

an! Indian’ Statute “solas, td’ tmake‘it” agree with’ some’. doctrine’ of. ee 
English‘law'is not ‘thé-<oriect! methdd’of córistrüctión, bur it ‘is Union of India 
nots necessary’ to’ aa section 76" ‘with’ any English ‘doctiine’ v. 


in torders to hold! that" it ‘doés! not! cover cases of ‘an _ express oe 
requestici Jtois-àgain"trüe ‘that’-thé wórds'of'à section are the. i 
truesti guidé ias to’ its scope and- ifitelition,- as tlie learned: Judgé Chakravartti, J. 
has ‘emphasised, “but! it“is!well known that-théWholé meaning 
ofia'-section does'not always appear’ fromi its’ ‘words alone and’ 

some ‘limitation maj'be: imposed: ori^thein" by the ‘place of the 

section in the-Act‘6r ‘other- indicatióris' in other ' parts theréof.’ 

In'thé present Case itself, for' example,’ the learned Judge : appears 

to concede:'that’' section’ ^o ‘cannot ‘apply ` ‘Where goods are de- 

livered under a contract'tó à à minor, ‘but ‘the' words of thé section: 

taken by. themselves, 'do nét'contain! any ‘such restriction, nor’ is 

such’ restrictión:implied^in theüse'f-some suci Word as “agrée 

ment,’ as in thé case ‘of section? 65! 7 It séeini to 1 me ‘that’ Section’ 

70 contemplates “a ' case ‘where, initially, at the “tittle of the 
. doing. of the áct-or thé delivery of thing; ‘there is-no i ' proposal g 
or'*promise”las defiried! in section la; and' théféfore" no ‘agreement 

but:an ‘obligation tto make’ coripensation to ‘he’ Berson doing the 

act or delivering“thé thing: ‘nevertheless arises out Of" the ‘fact 

that: thé» pergon’: ‘for''whom the’ act~ was: ‘done’ or to whom’ the 

thing. was-delivered, acceptéd :aind’ ciijoyed” ‘its benefit, although 

initially- there ^wai'rio fequést: "for"thé' act or’ thé"thing on ‘his’ 

part. "That-is the reáson wHy the ‘section’ adds’ that what’ the 

first’ partydid ‘was not“ done grátuitouily, “thet ‘absence of “a 

bi eae from! the ‘second : py makiig this'coriditión. tiecéssaty. 


A. fai Fal 707505 ag gast 0 PED 1 4 uc EM 
z ʻa 
Mp LAYI "y 





^^ Fhe imaterial words ‘of thie 'éection are © 9 
QOLYEU CH 3 DUI Uer nu Yo wb cu de C» s $e s 
“Where: a” person lawfuilly"ddes anything fór ` another 
' person, or delivers: anything to hii, ' not intending to "do 
"SO" grátüitóusly,'and ‘such? óther^ përson“! enjoys thé bereit 
I 


"thefeo£?. 575.7 sh t'a gei (3 uo s Lá P6. 


Pas oy set oe SPLOT, fo o-6 ol 


"rta. a ros eer ee De eM udi nib vo. tae i- 
:Thié;chapter- in^which the’ -séction "appears "is éidéd “Of 
-certai irelations resenibling those “created” by “Contract " which | 
occtirs‘after the Chapter, dealing with’ pérformané, of’ contracts, 
has been passed. The elements’ of the 'séction; confining ‘our- 


li 
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Civit. selves to 'the case of the delivery of a thing, are, as the learned. 

TS Judge. has pointed out, (i), delivery, (ii) delivery without an. 

es intention to deliver. gratuitously and (iii enjoyment of the 
Union of India benefit of the thing , delivered. , The section .thus contemplates, 
ov. i according to its own language, a case where only those three 
ee elements are present and nothing, more. They do not com-. 
pee prise , a further element, viz., a request in response to which the. 
Chakravartti, J. thing, was delivered. Indeed, if there is a request and a. thing is. 
' delivered in compliance therewith, there would be an. agreé- 
ment and the person delivering the thing would, be entitled: to 
recover his dues under the, agreement itself, without ' being 
required to fall. back on the doctrine, of compensation. If the 
agreement be. found to be void, the case would be precisely one 
under „section 65 and the person delivering the thing would. 
be entitled to recover compensation under that section. There. 
is no reason Why, the Legislature should be supposed to have 
duplicated section: 65 by section 70, for, on the assumption: that 
there may be a request in a case under section, 7o as well, there: 
would be no difference between the two sections in a case where- 
there is a request, followed by compliance berewith, resulting, 
in an agreement, but an invalid.one. The. only. possible con-: 
tingency, not covered, by section 65, which might prima facie 
appear , to be provided for in, section 70,,0n the. above view of 
the ,Section, is a case where. the. agreement is void by reason of 
the, „contractual incapacity, of the person to whom the thing is 
delivered for to such a case section 65 does not apply. , But the 
learned, Judge, himself, concedes that section 7o also does not 
apply to such, a case and in that view he is plainly right. The 

Legislature had in, mind the case of a. person, suffering from — 
absolute contractual incapacity, for whom an act may be done 
or to whom goods may be. supplied and.it has made a limited 
provision for such a case in section .68, making not such person, 
but his property, liable to the extent of the value-of necessaries 
supplied. but to that extent only. (See: Bankey Behari v. 
Mahendra Prasad, (1), Such a case is thus specially provided for 
and is not covered by section 70. In all other cases, there would 
be, if there is a request, either a valid agreement in which case 
no question of compensation would arise, or if the agreement 
be void, sections 65. and 70 would be on the learned- Judge's 
view, co-extensive., Indeed, in the. present case itself, he has, 

a) _ (1940) LLR. ,19 Pat. 739 F.B., 


i 


Vor. 89. DEM 


held both the sections to. be applicable. Such a view cannot be’ 


accepted without convicting the Legislature of duplication or 
tautology. which, there. is no valid reason: for doing. In my 
opinion, .section 7o clearly contemplates a. case where an act 
has been done or a. thing. delivered. without a request, but not 
gratuitously. It. may be that cases where a request was made 
but it was‘by a person having -no authority to: make it, are also 
included because. in such. cases there is: really no -request by the 
person: who receives and takes the benefit.. On that ground, 
the actual, decision in. the case of Secretary of State v. G. T. 
Sarin (1), which appears to have found.wide acceptance may 
perhaps be regarded as correct.. The. learned Judge has referred 
to a.long range of decisions. No useful purpose will be served 
by referring.to them, because.in some of the .decisions- section 
70 was not mentioned at all:and in others, the: question dealt 
with was the applicability or otherwise of section 70 to. cases 
of a contract with. a corporation which was void by reason of 
non-compliance with.the statutory requirements, the point dis- 
cussed being whether, in’ the case of contracts: with statutory 
bodies, compensation could be claimed for acts done under a 
contract which did not comply with the conditions laid down 
in the Act creating the body. The present question was not 
discussed in any of. those cases, nor in. the decision of this Court 
in Mathura Mohan Saha v.. Ram: Kumar Saha :(2), cited in one 
of them, where the Contract Act. itself, not to speak of section 
70, was not even mentioned. In} imy opinion, the correct 
view of the section was taken in Sibkisor Ghose v. Manik 
Chandra ;Nath ,(3), where it was held that. section. 7o did not 
apply to a case where A requested B to do.a piece of work for 
him, although I. think the learned Judges took too narrow a 
view of the word *' benefit : As a typical case under section 70, 


I may. mention. that in Damodara. Mudaliar v..Secretary of State ` 


for India. (4). ‘The only Privy Council decision on’ section 7o, 
cited before us; does‘hot bear on this point; but it is instructive 
to notice that there. a Railway. was claiming compensation from 
a.municipality for an enlargement made: of a'culvert; but the 


municipality had made no request to the apa and had: d 


(1) oig) LLR. 11 Lah. 375. l 
- (23) (915) I.L.R. 43 Calc. 790.' » n : oi "e: 
(3) (1915) 21 C.L.J. 618. : ae 

(4) (1804) L.L.R. 18 Mad. 88. 


Fs. 
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asked ,the Collector! to “get the: work done by the Public "Woiks: 
Department and thereupon the Provincial Government’ made ani 
order: on the: Railway..to carry outthe worki which was’ done 
solely. in compliance: with. that’ order: Governor-Genetal: in 
Council v.:The Municipal Council,-Madura (1). ‘The facts- of the: 
present case-are that.the Eastern Command,’ presented thé three’ 
permits to’ the «plaintiff : and: asked: for ‘supplies ‘of specified 
varieties and.quantities of bricks at stated’ prices as bed 
therein, and. thereupon the: plaintiff supplied -the bricks." 
is certainly not the plaintiff's case that the Chief- Engineer- Nes 
no authority to. ask :for supplies ‘on ‘behalf/of the 'Government, 
nor is;it the deferidant's case: ' On‘ those facts, I am -of opinion 
that section 7o has no application to-the present case and in 
so far-as the-learned' Judge held that the plaintiff was entitled 
to' recover eom penyation: -under that section, he-was'niot ittigh ‘ 
D i 

"The;last. question'/is: whether the ee fudge "was right 
in holding that :the plaintiff was:also entitled to recover: com: 
pensation under ‘section: 65: ofthe: Contract: “Act. * hat sectiori 
provides ag follows: mera. l 


4 
tou 


ii "When:amagreement:is discovered to'be void or when 
a ‘contract ‘becomes- void, any person who ‘has received ány ' 
advantage ‘under: such: agreement: or contract is; bound to 
.restore it, or to :make ‘compensation for it, to the person. 


: from:whom: he received it." ^'^: n ed. 
x BN V ot `> 


. I'have dread zbeld; jarcent with' the- feine jüdgs; 'that: 
there was an 'agreemerit between ‘the laintiff-and- the: Govern! 
ment;:but.it-was.void by réason:of non-compliance with section 
175(3) ‘of the Government sof. India’ Act; 1995." But it was held 
by the Privy-Council in Mohori-.Bibee v.-Dhurmodas Ghose (2).: 
where’. the: claim ..was.‘against'.a “minor, that ‘section 65 “ starts 
from ‘the basis of:there being -an' agreement-or contract -between ' 
competent parties, and :has-no‘application to‘a-case:in which: 
there never -wás,:and. could never'have.been iny contract!” “It: 
is also ‘clear.from the séction‘that-it applies only toʻa case where; 
as the learned Judge has put it, an agreement is entered ,into 
between two parties, under such, agreement some,- -advantage 
(1) [1949] A: ER. P.C- 39. ! p^ Ud 
(s) (1902 3) L.R. go LA, 114. TERR "ied 


VoL., 89] ` : B a^^ HIGH COURT. ; 45. 865 


; is, Feceived, by, one .of them, and, after.advantage. is so ireceived, Cv. 

. the agreement, is discovered to, be, void... 1f the whole ‘advantage m 
„Was conferred, and, received only after-the agreement -had been dus 

_ iscovered .to ‘be . void, „the ;section;'would clearly not-apply.- Union of India 
Besides it, must, obviously be: established thatsthe: person. from wv. 


„whom .compensation is claimed is the petson,-who. received the vee 
` ing 


Accordingly are (i); whether, „this; ist a; case where, ther could ichakravartts, J. 


bricks were admittedly applied to the execution of Job No. 115 
` and: Mr. Meyer expressly; stated before us;that if thé-supply was 
held to haye been. made, to the Government;}he-did not dispute 
that,;the ,Goyernment: had reçeiyed; thè. beiefit of the whole 
SUPPLY. ale nen un Por eee Ni SUNG Ce auos 
._ Before -taking.up the:two questions. which !remain; I-might 
refer, to, one small point., , Mr. Meyer- pointed ;outithat-section 
65 .had riot ;been pleaded, in the plaint. HI. view;. however, of 
the, fact that, no, objection was: taken’ in the trial court!,to the 
plaintiff's making.a, case! under. that, section,--Mr. ‘Meyer .could 
not,, as. he admitted, urge;that the; plaintiff. ought’not to. .be 
allowed to claim relief, under section. 65 but, he contended: that 
the plaintiff had not proved the facts, required .to-establish; his 
right to such relief. That contention will be dealt with in its 
proper place., As;regards the-plaintiffis righty to. raise.a-question 
under, section, 65,, I. may point, out that, inthe; case. of Babu 
Raja. Mohan: Manucha.y.,Bgba Manzoor, Ahmed ‘Khan ‘(1);! the 
Chief Count refused ,tojallow the plaintiff:to make a;case under 
section. 6. fors the’ first,time,in appeal;-but;the,Judicial Com- 
mittee allowed him.to do-so before: them; and;observed ‘that; the 
iChief -Court's,, attitude towards the, question, of, pleading, had 
been ‘t unduly rigid." Im the present-case,.the plaintiff's counsel 
‘intimated; at the very first stage, when-opening: the case for his 
client, that, he was,going :to,:make a. case under:isection-65. .. 
ten ati ye sro sgtiuerns aC o Breed vr PRETI i ace E 
d.r Onithe, first question, the learned;:Judge has- held -that the 
observations of the Privy Council in Mohori Bibee’s case (1) arq 
(1) (1943) LR. 7o LA. 1. rro Eoee QD (meae 
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directed to cases where one of thé parties e.g. a minor, as in that 


‘case is wholly disqualified from entering into a contract in any 


circumstances, but.a statutory person or body, required by law 
to observe certain formalities if he or it wishés to contract, is 
not in the same' position. ' In their case, theré ‘is’ no inherent 
incompetency,- but the law only -prescribes' certain conditions 


.as.tó the mode in which they must make their contracts. 


Accordingly, the learned Judgeihas held that the operation ‘of, 
section 65 is not'excluded in the present case and the plaintiff 
is:entitled to claim. relief under that section although the ‘cou- 
tract-on behalf of the-Governor-General was not entered into in 
accordance with the formalities prescribed ‘by section 175(8) of 
the Government of India’ Ae T985- 


1 à f, 


This view was aea a Mr. Meyer and he relied’ almost 
wholly ‘on the observations’-of Pollock and Mulla in their 
edition of the Indian Contract Act, to which ‘the high authority 
of the last editor, Sir Maurice Gwyer, had now been added. 
According to the: view urged by Mr. Meyer: ‘where a ‘statute 
creating a statutory: person ot body is imperative that contracts 


‘by such person or body must be ina particular’ form, such person 


or body can make a‘contract:at all only in that form and con- 


‘tracts in any other:form ‘are-contracts by an incompetent person. 


Accordingly,’ in respect Of any advantage received by a' statutory 
person or body under a contract of the latter kind, no > compen- 
sation ‘under setlon 65 can be claimed. i » ; 


; ' ‘ 
DE uu " T : a Ud i - 


The learned Judge hàs referred extensively to tlie case- NS 


‘on the-subject from'which it appears that the preponderance ‘of 


judicial ‘opinion in India is in favour of the conclusion arrived 
at by him. The cases, however, are ‘all cases relating to Dis- 
trict Boards'or: Municipalities and-none of them’ relates toa 
contract ‘by the! Governor- General. -Nò useful/purpose will be 
served ' by referring to the cases in detail, for arguments for and 
agairist the view taken by the learned Judge’ have now become 
stereo-typed. “But T Taust: point: -out that so far'as this Court is 
concerned, it-has never been held‘that, where an agreement’ with 
a statutory body is found to be unenforceable for the reason 


‘that the Beman rèquiremerits were not complied ‘with, such 


3 aay a yat ` si mo ~ Qu H i al C 


i) (1602-8) L.R.:go LA, 114. 


' ' ^ 


PRAET ox pe s SFr tgs 
VoL. 89] ` HIGH COURT. 
VER, = Tsp GP annaas ape d gr pohe, poro or tenus pat LI AES ribus 
statutory body. is; relieved trom. liability altogether and that! even’ 
when. the consideration has: béen .exécuted" and! the statutory 
body had received some ‚advantage, under the' agreement, nd 
- compensationican be claimed therefor under. section: 65. - This 
is. stating only one side: of-the’ proposition, ‘because ‘where an 
agreement, with a statutory ibody is void, iit-is ‘and’. has been 


held to. be .void as;against both. parties and-:whichever" party «| 


received{an advantage thas‘ been ‘held:liable to;restoré it'or make 
compensation for it. under sectien:: 6507 Thus, in. Mohamed 
` Ebrahim;Molla v. Commissioners for the:Port of: Chittagong (1); 
where, the Port Commissioners’ were':the-' plaintiffs,:they were 
‘held. entitled: to: payment. upon a quantum:meruitoins respect of 
the use'made of a-tug;by ithe defendántiànd án Mathura-Mohan 
Saha v., Ram, Kuniar;Saha and ‘Chittagong District ‘Board (2). 
"T he.;plaintiff who: had; paid some money: to the ‘District Board 
under an“invalidiagreement, was held centitled-to:a.refund ‘of it 
with. interest. , In, neither, ‘of.-these: cases; however;!'was section 
65, expressly referred to:and I:must add that in.the- second 'case, 
` the: agreement was held to:be: invalid::not onthe ground ‘that 
it.did not comply: with 'the'statutory: requirements but‘on other 
grounds., In, support; of ithe-view. taken; -however, English dé- 
cisions in, which a corporation was:held liable ito! pay ifor' benefits 
received, under a contraċt not: under: seal.:as Teqüired: by the 
common ‘law, were ‘reférred ‘to in ‘the judgment.:. In .à «third 
case, Akshoy .Kümar. Banerjee v. The Municipal Commissioners 
of.Tollygunge Münicipality: (3); in which- the: municipality ‘was 
the plaintiff, section 65: was elaborately: discussed and..held: to be 
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applicable, although .no:relief-was' granted on: ithe ground that. 


the defendant had not received any particular benefit under 
the agreement. In Pollock and Mulla’s book it is stated that 
the decision’ of the:Hóuse of Lords‘in Yóurig & Co. v. The Mayor 
and Corporation of Royal: Leamington Spa (4), has been followed 
in Calcutta and ‘reference .is made: to: the' first! two. of the cases 
“mentioned: absve.i.’ The. statement is only" partly ‘correct. “In 
the’ House ‘ofi‘Lords case,-‘it -was- held: that ' ar contract -by the 
Leamington.Spa' Corporation, not. complying with the. impera- 
tive provisions of section 174(1) of the Public Health Act, was 
(1) (1926) LLR. g4 Cale. i89. 7 7 0051 0 
(2) (915) LLR. 43 Cale. ggo, — 53 5 A ATI 


(3) (1942) 46 C.W.N. 893. — eM. a 
, €) (1883) 8 A.C. 517. . 
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not binding on the Capoun and that although the contract 
had been ‘executed ‘and thé corporation had received and en- 
joyed the full benefit of. the work doné thereunder by the plain- 
tiffs, it. was not liable to pay for the same. It was the first 
part of the decision that was followed in Calcutta in the two 
cases cited, but the second part was' not followed in either of 
them or in the third case. -I should explain that.in the second 
case the first principle laid: down: in the House of Lords decision 


. was applied not to the. agreement in connection with which 


a refund was ordered for thae agreement was not void for non- 

compliance with statutory requirements—but to another agree- 
ment which came in for consideration' only for'seeing whether it 
had conferred a title to the subject-matter on:a'riyal claimant 
who was a defendant in the suit and in‘ respect of which no 
question of compensation from the District Board arose in the 
case. "The décisions of .this Court! being all in one sense, I 
should: require very;strong reasons to dissent from them, parti- 
cularly as almost all; the later decisions: of: other High Courts: 
are to.ithe- same effect. It is interesting to notice that since 
judgment was reserved in the .present case, a Full Bench deci- 


sion of ‘the Allahabad: High Court has been reported in which 


the decision under.appeal was considered’ and approved of, 
although one of the. Judges.made some: adverse comments as to 
one point which appear to "me to.be based on a ‘misreading E 
the judgment. - See Municipal Board, Gonda v. Bachchu (1). 
may point out, however, that except in.one Madras Pis ee 
K. C. A: Arunachala Nadar v. Srivilliputtur Municipal Council 
(2), the analogy of a minor:which:was repeatedly invoked before 
us: does ‘not appear to have been considered in any: of. these - 
cases.. DEUS ve GEE ere gt ; 

The notes of Pollock and Mulla on which Mr. Meyer based 
his. aYgument are themselves: based chiefly: on the decision. in 
Young & Co..v:. The Mayor and Corporation of Royal Leaming. 
ton’ Spa (3), and the additional notes of Sir.,Maurice ‘Gwyer 
are based.on some earlier cases. The position tin: English law, 
as said: to ae fom those cases is, linked. with. that in, Indian 

ái (1951) 6 DLR. All. 258. ] 

(2) (1934) I L.R. 58 Mad. 65. a 

(8) (1883) 8 ANC, 517. Py See 


tye * 


4e. daiat cae o doea ur 
Vor. 89. HIGH COURT. 
one A an Se ta 
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st TOME ; 
law. through: -Móhori' Bibee's"case' (1j and ‘the suggestion 
is thatthe two are identical.” ‘Phe''position'' in English law as to 
. contracts by! Corporations may be'divided' ‘into’ three parts, (i) 
that in: cases where the reqüirement of à deed or'a deed under 
seal is only a‘requirement of the Common Iaw, (ii) that. in cases 
where the requirement is statutory but the provision in that 
regard. is'inot. imperativé and (ii) that in‘ cases where’ there is 
imperative statutory provision. In the first two types of cases 
it is not regarded that without compliance with the require- 
ment as to ‘form’there is no competency’ in thé" Corporation to 
contract at-all and accordingly where^work'hás been done or 
goods. have been supplied: which the’ Cofporatión has accepted, 
it is held that-.there: is:an ‘implied agreément topay alihough 
the contract may not'have been entered into. in the form or 
manner required: Lawford v. Billericay Rural District Council 
(2). The law. infers such’ air dgreement to preverit an obvious 
injustice so ‘that the Corporation ‘may not keep‘ the’ bénefit and 
avoid paying for it provided however the contract is within the 
general authority of the Corporation and relates to purposes 
for which the- Corporation was created, in‘ the third type of case, 


however, it is said thatrthe-view that ‘has been'taken is that 


‘ 


where the statute 'creating'a Corporation imperatively required . 


contract made-by it to be: in a particular form it:has no'capacity 
tó contract or-express.its will except in ‘that forni and the require- 
ment which'is intended to protect public interest cannot be 
waived ‘or ‘watered! down: on- the-ground of hardship to an in- 
dividual in a: particular case. Accordingly, in this class of cases, 
although the contract may have béen ‘entered’ into on behalf of 
the Corporation: by 'a: servant -or agènt: competent to act for it 
and although the consideration miay' have been fully executed 
and ‘the Corporation: may havé'accepted and enjoyed ‘the benefit 
of the ‘work ‘done: or ‘the ‘goods: supplied] yet if' the contract is 
Hot in ‘conforniity- with the mandatory Tequirements as to ‘its 
form, the party, who did the work or‘supplied the’ goods under 
it can‘ recover nothing::’Yourig ‘& Gov: The Mayór'and Cor- 
poration. of Royal! Leamington Spa'(3): "In such cases it is said 
no relief can be given ‘onthe ‘basis of an implied agreement to 
pay for there was no capacity'in the Corporation to agree other- 

(1) (1902-5) L.R. 30 LA. 114. 

(3) [1903] 1 K.B. 772. 

(3) (1888) 8 A.C. 517. 
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wise than in the prescribed. form. Nor will the principle of 
equity under, which evidence may be allowed. to be given of a 
contract, although. the formalities of the statute concerned may 
not haye been complied with and ‚which is equally applicable 
w hether the defendant is a Corporation or an individual, apply 
for it applies only where the original, contract, in itself is per- 
fectly valid; but not where the contract is, invalid by a rule. of 
law: | Hunt v. The Wimbledon, Local Board (1), per Brett, p 


'at page, 55. 


aot 


Those being the principles, said to be éseablished by English 
law, the next step in, the, reasoning is that they ought to’ be 
applied i in India and that a statutory, person: or body contracting 
without complying with the imperative provisions of the statute 
is, when so contracting, a. party incompetent. to contract. 
Accordingly to such an agreement or contract .by such a person 
or body section 65, of the Contract Act cannot apply in view' 
of the. construction put upon that section, in. Mohori Bibee's 
case (3). "I" ; 


` va 


Now, I, think it; may be conceded that the AN in- 
capacity | which, would exclude the application of.section 65 need 
not bean, ‘absolute incapacity for all purposes. but incapacity 
limited. to, the “particular, agreement, or contract in. question or | 
the, subject matter, to which it relates, would suffice, to exclude 


ta 


i the section. All that has, to be seen in a, given, case where an 


agreement, or, contract: falls to be considered is whether in 
relation, to that. agreement, or contract, the parties were com; 
petent, parties. ‘But the disability though it may be'so limited 
in extent must be absolute i in-character. If,I may digress a little, 
it seems to, me with the greatest, respect to their Lordships of 
the “Privy Council that taking the words of section, 65 as they 
are ‘there i is no reason to hold that, so far as. agreements are,con- 
cerned, agreement between incompetent parties are not covered, 
by the section. . The section speaks of an agreement which is 
discovered to be void and a contract. which becomes void. A 
contract as defined, in.section 2(h) of the Act is, an agreement 
enforceable by, law. and ,must obviously be between competent 
parties., But under the. definition contained, in section 2(g) 

(1) (1878) 4 C.P.D. 8. T" EN f 

(3) (1902-3) L.R. go LA. 114. $ ` 
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at > rouse Box dn. 2 
a void agreement is an agreement not enforceable by law and | Civi, 
cannot see .why :an' agreement discovered'to ‘be’ not’ enforceable ' 
by: law and therefore void for the redson:that onè of'the parties mee 
was not,a:competent' party: should: be-.held ‘to -be: outside ‘the. Union of India 
purview of section:65 as :the Privy Council-itself pointed out in © — v. * 
Harnath,,Kaur.v. Indar Bahadur Singh’ (a),»the ‘section covers  Ramnagina 
agreement void from their inception: and: am agreement ‘may bé yum i 
so void because between’ the’ pafties‘purporting to ‘have’ agreed Chakravartti, J. 
there could: be nó agreement. at all. However ‘the decision in s 
Mohori Bibee's case (2) must be accepted and applied and section 
65 must be taken to.contemplate agreements discovered to be 
void for, some reason other than incapacity ‘of ‘one-or both of 
the! parties; iBut'as.I have said"in order ito: exclude ‘the section, 
the incapacity though it: may be ‘limited. to: the! '‘agréement:or 
kind of.agreement-in question must ‘be‘absolute for df ‘there is 
no basic láck.of cornpetency:to enter into an: agreement.’ But 
itnfailsıto become^a'contract' only because'some formalities te- 
quired to makésit valid: dnd-effective are wanting, thé--section 
will not.be.excluded.: : It appears from the decision"of the Privy 
Council. in. Babu: Nisar Ahmad Khan’ v. Babu: Raja Mohan 
Manucha. (3) and Babu.:Raja Mohan Manucha v. Babu Manzoor 
Ahmad. Khan‘(4), that. where à person was subject to para. 11 
of Schedule, III: of. the. Civil: Procedure: Code ‘and ' was therefore 
Ancompetent to mortgage. any: part of. his immoveable ‘property 
except : with. the: written: permission‘ of: the‘ Collector, -but he 
executed. mortgages without such permission section 65 was held ` 
to be applicable though. the ‘mortgages were void for'the reason 
that they had been éffected by a person incompetent 'to effect 
them in the manner done. Those cases are not cases of statutory 
bodies, but they are illustrations ofthe principle:that incapacity 
to make a particular kind of contract except in conformity with 
certain .statutory requirements, ;is' not fundamental incom- 
petency even.in-relation. to ;such: contracts and that'in spite of * 
such incapacity, . imposed ‘bya statute, which makes. the -con- 
tract: unenforceable, ` section:‘65 ;would apply: ‘Thus: two: prin- 
~ ciples emergé: (i) what is -required to attract- the’ decision in 
Mohori Bibee's*case (2):and extludė'sectioù 6r is absolute incom- 
petency'so that there ‘could not have been the particular Mee 
“atay ' (1922) L.R 50 LÁ. 69. "^: c- (à) (1902-3) ‘LR. 30 “LAL E 
“1 (g) (0940) LÈ. E Mais 3 (4) (942). TRA w LA. 
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ment or contract in any circumstances, though the incompetency 
may be.limited to the: kind of agreement or contract concerned; 


and (ii) invalidity. of a contract for the reason that certain. 


statutory, rules regulating the contractual .power of one of the 
parties were not complied with does not mean or indicate that 
in; respect of. such, contracts, there is a total lack. of contractual 
capacity in the party concerned. and that there could not have 
been a valid, contract of the ipu kind noe him in any 
circumstances. ^ .« .« ; 


rs 

Contractual incapacity is dealt with in section 11: of the 
Act and- apart from minors and, persons of unsound mind, a 
person . incompetent. to. contract is one who ‘is “disqualified 
from contracting by any law to which he is subject." The case 
before us is,a case of the Governor-General . under the Govern- 
ment of India Act-of 1935. In the first place, I do not think 
that the position of the Governor-General under section 175 
and other sections of the Act was.the same as that of statutory 
corporations required to make their contracts under seal or in 
some other specified form. In the second place, assuming that 
the position ‘was not. dissimilar, I find no compelling reason to 
dissent, from the long line of cases in India and accept the strict 
English view that, compliance with the statutory requirements 
as to the form and execution of a contract, imperative though 
they may be, is not merely a matter of the validity or otherwise 
of the particular contract in question, but a matter of the funda- 
mental competency to contract. : 


As to the first point, section .175 of the Govern ent of India 
Act first provides by sub-section (1).that the “ executive authority 
of the Federation.”, shall extend to, among other matters, “ the 
making of contracts." ‘The. Federation: never came into existence 
but as part VII of the Act, in which section 175 occurs, came 
into force on the 1st April, 1937, the word “ Federation ” must 
be construed. under section 313(3) as meaning in the particular 
context, the Governor-General. One of the fundamental change 
brought about by the Act of 1985 .was that the Central Govern- 
ment ceased to be an agent of the Secretary of State and the 
*, Provinces ceased to derive their powers and authority from de- 
volution by the Central Government and the executive authority 
of the Government, both Provincial and Central, came to be 


"4 
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` TRATE T E peed ber 
excised TAN on behalt of His Majecty, into whose hands 
all rights; authority and ijurisdiction, appertaining or ‘incidental 
to the government of the territories in. India, were‘lresumed by 
section 2. + Thus, the executive authority of the Central! Govern- 
ment,, though exercised: by the Governor-General, was! the 
sovereign. authority of His Majesty, exercised: on ‘his ‘behalf. It 
was in exercise-of that ‘authority that contracts were to be made 
by the Governor-General. and it: was: not -as if ‘the ‘Governor- 
Generali was a«statutory person, specially created. with certain 
defined and enumerated: powers.of his own: and those powers in- 
cluded the power: to: make; contraets'in a. certain form..'I find 
it quite impossible. to, hold that the Governor-General, exercising 
the executive authority of Hisi Majesty as his agent and-making 
a contract in;exercise of that authority under the: provisions 
of the Constitution Act, was in the samé. position ‘as a corpora- 
tion created, by a. special . statute and making a contract. in 
exercise of ‘powers which that statute. created: for! and. conicrcd 
on it. “so un 1 els FUP á 
Themas. E de: secondi polis if the s 'statute aeie 
a corporation requires contracts.made by+itito.besin.a certain 
form.and even if that requirement be. mandatory; i} cannot see 
why that must necessarily involve that in respect of contracts other 
than in the. prescribed. form, the corporation is in thé position 
of:a person, “ disqualified:from contracting by. any Jaw: to -which 
the is: subject "within the meaning -of section..11. of tthe ‘Act. 
English. decisions are- said: to establishi that position, but T: am 


nof.sure that: they do.. Where the statutory provision regarding . 


the form or the mode.of execution of a‘contiact by the córpora- 
stion is found to, be imperative, it :hası certainly, been held: that.a 
contract,'not in conformity.with that. provision, tis-not ‘valid ‘or 
binding, but:when it is.said that; theistatute-is: obligatory and 
that: the:,corporation cannot contract! except iin- the rprescribed 
manner, all that à ds. meant;;it seems ito,me, is that except-in that 
manner .the ; „corporation ;.cannot. .écontracti.: validly. -so 7: as 
‘to. make: _itself.;,subject.,.to;..a.: binding, obligation, , or,!,;:to 
pit it 'ün another „way, i2: contracte|by: thé; corporation,.; in 
order to be valid. and enforceable, must,comply, with the;statutory 
conditions.: ,"To.say that, is, not:to.sayothát the;reason :wby. the 
contract' is inyalid.is that the*corporation is disqualified: by the 
_ statute from, entering into contratts,.of. that; kind or that there 
is a contractual incompetency. A contract by, a person whose 
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competency is angiestonable may well fail, bacis. it does not 
comply-with the conditions, prescribed by a statute, according - 
to which contracts of that kind must be entered into. In the 
additional notes. in..Pollock and Mulla, which are apparently 
by Sir, Maurice. Gwyer, some older cases are referred to’ and 


: observations are quoted from' them: which lend some support to 


the view expressed by..the learned editor and it is pointed out 
that those cases were ‘referred: to by the House of Lords in 
Young é .Co..v. 'Mayor:and. Corporation of Royal Leamington 
Spa (1),.with approval. But it appears that those cases were 
referred: to only in the course of giving the history:of the 'case- 
law' prior to 1875 when the Public Health Act-was enacted, in 
order to make the point.that.sectión 174(1) of the: Act was in- 
tended to set:at rest the conflict of opinion disclosed by those 
cases andto .exclüde exceptions that had sometimes been made 
therein and: that, therefore the sectión .must be: read ‘as manda- 
tory. Young & Co/s case (1), itself, was decided solely on the 
ground that the contract in question did not comply with the 
conditions .prescribed by section: 174(1) of.'the Public Health 
Act.: No relief was. given on the basis.of an.iinplied agreement 


- or' on principles of equity but'that appears. to: have been for the 


reason ‘that equity. does. not. relieve against: a statute, as was 
émphasised by Lord’ Russell of Killowen in ‘Ariff v. Jadunath (3). 
In' India, no question- arises. of ‘giving relief under equity, since 
there isa statutory provision’ in section: 65 of the Contract Act. 


, But assuming Iam wrong in my reading of the English decisions 


Ur 


and-that.they do establish the:propositión contended for, it 
cannot be ‘disputed. that the view taken is.an extremely technical 
one and I. find no: compelling reason to adopt it in:the face of 
‘the uniform. ‘current of decisions of this court.and ‘the majority 
of the decisions of other High Courts. «A contract ‘by a corpora- 
tidn, not complying. with the statutory requirements, must, in 
any view, be held: to be invalid and unenforceable, but I donot 
'find it necessary to hold that to put the invalidity on the ground 
that the. prescribed mode of exéĉution was not' complied with 
as'has'been done in the Indian cáses, is wrong and that the 
invalidity must'be héld to'lie deeper in contractual incom- 


f petency. - It must' be remembered that we are hot dealing with 


-provisions of the ‘kind’ that it may oy that m corpóration m 
(à) ' (1888) 8° ALC. gig. : E 
(3) (1991) L.R. 58 LA. gi. 


I 89.] . ' HIGH. COURT. 

. ‘have no ‘power to make coníracts relating i certain matters or 
contracts above a certain, value. ‘In, such cases, ‘contractual in- 
conipetency in respect ' ‘of contracts of the forbidden. types would 
bé clear. We are dealing with cases where the statute. only 
‘provides, in ‘imperative language, that contiacts „by. the çor- 
poration ' inust be, made in'a certain form and executed in, a 
certain manner aud ‘the’ effect of that is said to be that in respect 
of contracts not made in the ptescribed . form. and manner, the 
corporation is an incompetent contracting party because the 
corporation is a. creature of the statute and.possesses no powers 
beyond what are expressly conferred on it. , I cannot see why 
it cannot ‘be said with equal cogency that cases of such contracts 
are only, cases ‘of an invalid exercise of the contractual power. 
In any. event, where. the statute first confers on ,the statutory 
body a general power to contract and, then proceeds to provide 
that contracts by the statutory body, shall, be in a certain form 
and shall be executed in a, certain manner, the, second provision 
does not bear upon, contractual capacity but relates to the mode 


in which, the power, ‘which ^has already been..conferred in; 
general, terms, must, be exercised, such is. generally the scheme . 


of statutes, as regards contractual, powers of.corporation, e.g. of 


the Bengal Municipal Act, 1933 in section, 103 and of the. 


Calcutta, Municipal Act, 1923 in. sections 67 and 68 and such 
is also” the scheme: of the „Government, of India; Act, 1935 in 
section, 175. I am,.accordingly of opinion that even if the 
Governor General under the Act,of 1935. was, in relation to 


contracts «made by him, in the ;same, position as a statutory. 


corporation, it is not, right to; say that he was,-except in respect 
of contracts. complying with section 175(3),.a disqualified’ person 
without any contractual, capacity." In,the present.case, it was 
not disputed either. before the learned Judge: or before us that 
the.. Chief Engineer was competent ;to* enter: into: the contract 
on behalf of the Governor General. and the-notification referred 


to earlier. would. appear to prove his: authority.. I am accord- , 


inglyzof, opinion .that,the „presentis: not a'case where “ there 
never could have been’ a contract? between the; parties and 


thatthe operation of section 65 is not excluded. 
P. LL, 
xx : 
" Thé Jast point taken bv Mr. Meyer was. that even, if section 
“ög agpliéd; thc plaintiff had not proved that the, aereement had 


tot been’ discovered to > be void on the date of the agrcement 
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Crib. y but subséquently. The. , learned Judge has held that “ the ~ 
— ''" earliest date: when the ágreement. was discovered to be void was 


1951; ' after die’ bills had been ‘submitted and the Jiability- of: the. de: 
Union of India fendant had: been repudiated. n ' That finding wpuld-mean that. 
a v , the discovery took place some. time after the 16th September, 
nd 1944. when the Garrison Engineer ‘wrote to the, plaintiff, telling. 


him that.his Unit had not drawn any. bricks from, the, plaintiff 
Ghakravartti, J. and that’ he’ must’ settle the question: of, , payment with „the 
TRE. ` Eastern” Constructión Co. . o 2 » i 
It may 'be usefül to clarify first what Mr. Meyer's. conten-: ; 
. tion meant. “The question whén an agreement is discovered to 
„u ' " be void has been discussed’ by the Privy’ Council i ina nuiüber of 
cases; but álways' ih conriéction with a question of limitation. 
Their Lordships’ had before them either a suit or an application. 
in which compensation or restoration "under Section 65 was 
claimed 'arid'a plea that thé claim was barred by ‘limitation’ 
having ‘been: ‘taken, ‘it "became necessary ‘to consider when the 
right to’ bring the suit or make the application ' arose and in. 
that conneéction'to consider ‘when the : agreement was discovered: 
to"be void: 'Fhe date* of the discovery would be the daté" of 
the accrual of the: right. -In deciding the' questión of limitation 
> their Lordships’ ‘said that in the absence" of’ spécial" Circum- 

vo stances ‘showing’ that’ the discovery took’ place at'a' later date, 
ciate! "the time at: which’ an agreemérit is discovered to be void’ within 
7527 the. meaning of section 65 is ‘the’ date of the agreement’ 
i E ` Hansraj Gupta v. Official: 'Lifuidators of the Dehra 'Dun- 

es ` Mussoorie Electric : Tramway Company : Limited (1). and' the ' 
reason for'that view, as appears to be suggested in another casé, '. 

isthaec" Bec parties knew the law or must be presümed' to have” 
known it" Annada'Mohan' Roy: v. Gour Mohan Mullick '(2).: 
: . Special circumstances "delaying ‘the discovery ‘were found’ in 
^ ..— Haranath. Kuma v Indar Bahadur 'Singh (3), Babw Raja- "Mohan 

f Manucha v:Babu' Manzoor. Ahmad Khan (4), ahd' also it would’ 
da ` appear, in«Babw Nisar -Alimed' Khan v. Babu Raja. Mohan : 
- © wo Manucha. (5) In all these cases"tlie agreerhent was void Br 
o ; réason of being contrary to law. ^" > ` : ni a 
dt (1) (983 L.R 60 LA. 18... eco ore s Ee 

(3) (1928) L.R. 50 LA. 289 : d 
(3), (1992) L.R. ṣọ LA, 69. ." |, ga Sy dius 

C! (4) (1942) L.R. 70 LA. 1, (12)-1 DINE oan eee oe Capea 
e. Gg (1940) ' ER P LA.’ dme ' a YS mE p ' 


2M 
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The, principle of these Cases appears to me, to be that' where Givi. 

a claim is prima facie barred by limitation, the, party seeking. MEL ‘s 

to avoid the’ bar, must prove the facts enabling him to do so eS 

and since everyone mustibe presumed to ‘know-the law, he must Union of India 

rebut the presumption: by: proving that in’ fact he came to dis- occus 

cover the- illegality' of th£^agreeméni, at a later date. It was iri ‘Singh. 

that ‘context, when dealing With: the'case óf a ‘party’ séekitig to — 

avoid limitation, that the -Privy "Council said’ that in thé absence Chakravarttt, J. 

of special circimstarices, ‘the date of ‘the discovery: would’ be ‘thie | 

date of the agi€ement. I doubt ‘whether their Lordships’ intended 

to’ lay’ down “a ‘general proposition, applicable’, even ‘to casés 

where no quéstion ‘of' limitation is involved. Tlie effect of such 

a proposition : would be’ that in cases "where thé agreement. was. 

void by reason “of being contrary to law, there, ould never be. 

any claim „únder séction' 65 ‘unless’ the’ claimant first proved. 

that he’ came to discover the illegality | of ‘the agreement subse- ` 

quently. "The presumption that the parties knew the law 

would involve the further presumption “that they entered into 

a void ‘agreement, knowing it to Be pid a 


t£ oor 4t NES Var dat toa t à 


D 


There is no question of limijation in ‘the present. case., 
Hete the date of the ‘discovery, is relevant only. ‘for the purpose | l 
of aicertairting Whether tbe plaintiff had ‘supplied, the bricks, ae 
knowing from the beginning that the agreement, was void. B he’ 
knew, the case would bot. be one where the agreement was, mo 
“ discovered. to be void 2 and section 65, would not apply.. 
There Was no, suggestion that the plainüff although che did not 
know the agreement 'to be void,at the beginning came to discover | 
it at an “intermediate stage i.e. after the supply had commenced. 
and" before ` it had been completed. "Ther main question to bé 
considered, therefore, is whether the plaintiff knew the ` agree- ` 
ment to be void from the very beginning and, that question. i l 3 
arises, not ‘because there aré any circumstances to indicate that — i 
he did in fact know, but because the presumption | of knowledge 
of law, i3 said’ to apply ; and it is said to, be the plaintiff's duty, 
to ‘rebut ‘the presumption. It “might perhaps. be said further " 
that although ‘the’ defendant. did not make, a ; positive case of / 
discovery at an intetmeédihté point ‘of itime, ‘it was still the plain- 
tiff’s' duty to prove when he had discovered the ‘agreement. to be 
void, even if he did not know it to ‘be at the beginning, because ` 
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he could not claim compensation. ed any supplies made T 
the discovery. : eo oe : 

I have discussed the matter at some length in order to 
explain what the practical implications: of Mr. Meyer's conten- 


„tion on this point, are. The learned Judge has not proceeded 


on any basis different from that for which Mr. Meyer .con- 


‘tended and he.has addressed himself to the task of ascertaining 


from the circumstances, of the case when actually the agreement 
was discovered to be yoid. Mr, Meyer contended that the plain- 
tiff had not shown any circumstances to have existed which had 
observed the illegal character of tlie agreement and prevented 
the discovery that it was void. If he meant that the issue of 
fact could be decided in the plaintiff's favour only if he estab- 
lished affirmatively certain specific circumstances which stood in 
the way of his discovering the agreement to be vold, I must say” 
that he was not right. , The enquiry in such a case is only as to 
when the dammi did in fact come to know the, agreement, to 
be void, not as to whether anything particularly. prevented him 
from seeing the true character of the agreement. The language 
used by Lord Sumner in Annada Mohan Roy v. pio Mohan 
Mullick (1), on which Mr. Meyer particularly relied is “ special 
circumstances. which were proved in evidence and were sufficient 
for their Lordships to act upon and to enable them to say that 
the discovery i in the case was later than ‘the date of the contract 
itself.” It is clear that the ' ‘ special circumstances,” contemp- 
plated. by his Lórdship,. are circumstances constituting proof of, 


.' the fact. that the discovery ` in the case was later than the date 
-of ‘the ` contract. itself.” It is clear that the "special cir- 


cumstances,” contemplated by his Lordship, , are circumstances 
constitutin proof of the fact that the discovery was subse- 
quent to the date of the agreement and not circumstances which 
were causes of the delay in discovery. 


T 
E 


1f the only matter for enquiry ‘was whether in fact that, 


- plaintiff , Knew at the date of the agreement that it was void 


and if he did not when in, fact he came to discover it, it was, | 
not even argued before us that the ‘conclusion of the learned 
Judge was not based on proper and sufficient evidence or that- 


u) (1943) LR. go EA 189 (eat | 
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it was not correct. . In my opinion no conclusion other than one 


in favour of the plaintiff was possible. The invalidity of the. 
agreement because of its noncompliance with section 175(3) of. 


the Government of India Act did not lie on its surface and the 


numerous circumstances relied on by the learned Judge make it. 


perfectly clear that not only the plaintiff but the defendant's 
agents as well did not discover till long after the supply had 
been completed, that the agreement, was void. In the case of 
Babu Raja Mohan Manucha v. Babu Manzoor Ahmad Khan (1), 
it was thought by the Privy Council that one of the facts which 
had obscured the invalidity of the mortgage in question there, 
‘was that payments of interest had been made under it for ten 
years. No less misleading was the fact in the present case that 
even after execution of the contract had commenced, the de- 
fendant's agents asked the plaintiff to go on with it and one of 
them undertook the responsibility of paying for the bricks, 
obviously. on the footing that the contract was valid. Indeed, 
I would put the date of the discovery even later than that found 
by the learned Judge. The repudiation of the liability by the 
defendant’s agents to which the learned Judge referred, was not 
on the ground of the invalidity of the agreement, but on the 
ground that the detendant had had no dealings with the plain- 
tiff at all. It is clear that the invalidity of the agreement was 
even then not in the mind of either party. In the old case of 
Mussamat Basso Kuar v. Lala Dhum Singh (2), the date of the 
discovery was held to be the date on which a suit on the agree- 
ment had finally terminated in the High Court. In Babu Raja 


Mohan Manucha v. Babu Manzoor Ahmad Khan (1), the dis: , 


covery was held to have been made after the suit had been 
brought. In the present case, the plaintiff did not make a case 
under section 65 in his plaint and, on the defendant’s side, no 
plea was taken in the written statement that even if there was 
an agreement with the defendant, as alleged, such agreement was 
void. In those circumstances and the other circumstances relied 
qn by the learned Judge, it appears to me that the agreement 
was discovered to be void only about the time that the case was 
opened in Court. But it is sufficient for me to affrm the find- 
ing of the learned Judge that at least till the defendant repudi- 
ated his liability to pay for the bricks, the agreement was not 


G) (1943 L.R 70 LA. 1. 
(2) (1888) L.R 15 ‘LA. 211. 
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' discovered to be void. Before that. date, the whole quantity 


of the bricks which are the subject-matter of the present suit 
had been supplied to and received by the Eastern Construction 
Co., as the agent of the Chief ee Eastern Command. . 


On the finding of the jee Judge from which I find no 
reason to dissent, the plaintiff's claim was, in my opinion, rightly 
decreed against the defendant on the basis of compensation 
under section 65 of the Contract Act. It is interesting to notice. 
that the principal witness called by the defence would not him- 
self say that the Government was not liable to pay for the bricks, . , 
but only said that he did not know it the Government was liable 
and subsequently modified his statement only to the extent that 
his firm was “ primarily responsible” to the plaintiff, whatever 
that might mean. Nothing, however, turns on Bhar's opinion 


.as to on whom the liability to pay the plaintiff lay. For the 


reasons I have given, it lay on the Government. * 

A í - Tos neh C 

I have discussed above all the points urged by Mr. Meyer. , 
Except the contention as to section 70, they all fail. The appeal 

is accordingly dismissed with costs. ; 


Gertified for two Counsel. 

S. R. Das Gupta, J. :—I agree. 
S. K. Mandal: Solicitor for-the Appellant. 
P. C. Bose: Solicitor for the Respondent. 


r 


S.K.R.C. i Appeal dismissed. 
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Unveiling the Soul'of India by Pundit Ashutosh Ghosh, 
"BAs Bis Published by B. Ghosh, "Price Rs’ pee 


This small publication as the namé itself indicates i is a philo- 
sophical attempt to depict the'inner soul of India in marked 
relief to the national characteristics of ‘the people of other 
countries and-for this purpose the naming of the book has been 
particularly'apposite: India's basic culture or its characteristic 
nature! has been the theme'of many'other publications also; so it 
-would not be strictly correct to say that the soül of India has 
been unveiled for-the first time by the learnéd author alone or 
that the’credit for such unveiling all belongs to: hirn only. Any 
how, thé publication displays a remarkable achievement in close 
thinking and--an accurate knowledge of the: basic instinctive 
culture of the Indian péople, dissemination of such thinking and 
knowledge’: is particularly welcome at this juncture of time, 
whén the whole-country is suffering from a number of ills, social, 
political and economic, inasmuch as proper remedies ‘for all of 
them can be found ‘out only -with reference to our national 
characteristics and ideas and not by importation of any foreign 
methods. ' ‘The book'is an interesting reading all through and 
its: style; diction-felicity’ of expressions, cogency of logic are all 
very remarkable. ' The ‘cover design of the book for which a 
note has been: appended on-its jacket is but another matter which 
i$; worthy of 'special attention. : Some of the fundamental. topics 
dealt with ‘in the book, such as India's basic Culture Samyama, 
Dhyan, Samadhi, Control of mind and Chitta, Culture of pure 
consciénce or the acquisition of genius are full of absorbing 
interest and will be found: very useful for the purposes of prac- 
tical experimentation. According to the learned author genius 
is partly transmissible through -previous births and is partly a 
matter of acquisition through individual efforts. ‘He has main- 
tained the view that, Western ‘Science has failed to indicate what 
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genius ud dr dd Qu How it can eddie ‘an and id. ha: pur- 
pose he has referred to certain passages in Professor Sulléy's 
Outlinés of Psychology, where that learned author made 
genius a matter 'of cerebral development or à pure biological 
question. He has also referred to Angel on Genius, in which 
tre finds only a partial approach to the correct view of tlie matter. 
He has quoted the famougslines; of,Rabindra Nath Nui 
with “Tomari ragini jibana kunje baje jano sada baje go" 
show), the: real ichargcterijstics,'of., genius and: ;developeda his. div 
sertations in various otheriways; but in spite. of all these; we feel 
that he has not carried the question of acquisition of genius 
beyond, what,a western, writer.has. summed, up: in Lone line, namely | 
genius consists of ninety;nine per cent perspiration, and one, per. 
" cent inspiration, and soi ọnly, one thing we should like to point 
ont,to, the learned) author that; the yery same, soul, permeates . 
hraugh al she countries and, that, the, soul. of, dndia cannot, be, ' 
unygilled by, drawing. id veil. over the souls of other countries. i, 
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to ool, wets APRELLATE SIDE RULES..,,: j i 

X ru We e. quoting. Mp ui extract, from , the, Cia 
of applications, uida section a2 (4). of the West Bengal Premises; 
, Rent Control Act, 1950 and. applications under Article 227 of the 
Constitution. - An; botb,, Civil, and,, Criminal ‘matters. , We.jbelieye 
that the. members qf, the, profession, will find, those, useful. We 
such, applications should, have also pum laid down. specially With 
respect, \to, matters, relating; to applications under section 32(1) 
arising; out of applications f for fixation of rent, , Applications for, 
fixation of rent, before, the Rent Controllers; ;need no, statement, 
of yalution, and, for that -there. having, been no rule, framed for, 
valning.,applications under, section 32(4)» these may -be valued ; 
On, different , basis by, different applicants. Further,, there, are; . 
cases, where applications; under jArticle,227 of. the, Constitution; 
or,section 39(4) p£,the, West Bengal Premises, Rent Control Act, 
1950, cannot, bẹ. properly valued..,We hope that this, willbe, 
remedied by framing, of appropriate,rules.,, e1 (5, in PRONUS 

ains tod Bo tok ab at ute pote trates duse 
„oyip HIGH, COURT APPELLATE. SIDE. RULES, res 

1 Vide, Notification: No.. 6707 G, dated. 30-12-1951, published; in. 
the Calcutta Gazettg;dated: 3rd, January 1952 inipart;I page 27. . 
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Vor. .89.] .iMPPELLATE SIDE RULES.:; 3n 
BGs "G9 Pant ite gh av. d HE Us o S : 
vj Page 7 -Chapter JI, Schedule to Rule. 1.— : 
E (i), insert, ‘the follis: alier. laue (3). (inserted P4 dp 
No. yen sai e lo beta e TE 
* jas. "a E ! 
" (4) Applications under section 32(4) of the West iens 
Premises ‘Rent Control Act,:1950, upto; the: value 
of Rs. 2,000/- and Rules Printed on such ' appli 
deo quod cations (tiae at p oaf 1 un asl ans 
ie ueni o9 cos bbs elu Ea sion 
cee (5). ;Applications: under. ities 227 ofi, the, ‘Constitution 
up- to, the, value ofi. Rs. ‘2,000/;, and all, Rules 


i prantos: on such Mee fe D CT 


Page 12, Chapter 1L Rule 9 -Renumber - the exiting. 
rule as Rule g(1) and add the T as clause (2) of the 
Ruler p huap AR ae ge na ponaga 

I. ga iad o^ "T i 
“ (2) Applications ander Artide a2]. of. the /Gonstitütion 
.'dealing exclusively with criminal matters shall be 
;: placed, either before the: Criminal Bench or before 
4, 1a single Judge taking Revisional Criminal.matters 
: according to the subject matter of the applications.” 


Late King George the Sixth. 


King George VI of England died on February 6, with a 
suddenness which came as a shock to the rest of the World. 
He went to bed and never awoke. Indeed Death is so shocking, 
so painful because it is so sudden, so very much unthought of. 
` Even the usual maxim that the King of England never dies will 
not suffice to be good enough solace for all the English men and 
women who loved him dearly and well. For some time past his 
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late Majesty was not only i in indifferent health but in grave peril 
of life. The successful opération by taking out his Jung, gave 
the world a hope that the King would continue to reign for 
sometime more! It.has pleased the Almighty, however, to decree 
otherwise, and that hope remained just a a and nothing else. 
MAY his soul rest in ied : 
A acr ts We AE ous ‘ pog Qobe 4e od 

Late Mr; chandra Sekhar Son. P oae x 

ike ales ho E | 

On.the demise of Mr. Chandra Sekhar Sen 'on:the goth last, 

the Bar of the Appellate Side of the Calcutta High Court has 
suffered a loss arid-a void which’ is avoid created by the passing 
away'of a thoroughbred gentleman.’ Late:Mr. Sen was a hand- 
some personality in the ‘Bar and' he did deserve the well known 
ephithet, if any one ever did, “ Handsome is that handsome does " 
with:a' redoubled'emphásis.' "1 50009: s v 


gis ny Voy het h a4 hatte cotter cry tt eng eek a 


? 


We need not recount in details his many qualities of head 
and heart which he undoubtedly possessed. Having been for 
` ‘Many years the Senior Government Pleader of West ‘Bengal in the 
High Court, he remained ‘at’ the helin of affairs'on'the Appellate 
side'of the Bar on behalf of the State with a persénal distinction 
and! charm' which was widely appreciated by 'one'and all. What 
lends particular- poignancy to the grief ‘caused by a very sudden 
death is that he died at a moment when everybody expected 
his wholesome recovery to health. The occasion is too sad for 
us to comment upon his death at any further length but we 
cannot close without saying may his soul rest in peace. 
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NOTES OF CASES - 


. Ghinnathavi alias -Veeralakshmi Ammal v. Kulasekara 
Pandiya Naicker and six others, 

Impartible estate—Succession—Pi a per ly ceasing ta be joint 
family proper ty—Faets ta be proved —Haldei of estate if 
. has a- right to bring about a. partition, 


The zemindári of Bodinaickanur originally consisted of 
fifteen villages and of certain pannai (home-farm) lands and 
buildings. It is an impartible estate and successlon to the 


zemindarl is admittedly governed by the rule of lineal, primo: 


'geniture modified by a family custom according to which the 
-younger son by the senior wife 1s preferred to an older son by a 
junior wite. According to this custom T. B. S. S. R. P. Naicker 
was entitled to the zemindari after the death of the last zémindar. 
His claim was denied by the widow of the deceased- zemindar and 
one K. P. Naicker on different grounds. The widow claimed 
it on the ground that zemindari was the separate and exclusive 
property of her deceased husband. K. P. Naicker claimed it 
ori the basis that the grandfather of T. B. S. S. R. P. Naicker 
had separated [rom the family and had renounced his and his 
descendants’ rights of succession to the zemindari and that he 
himself was the person entitled to it by survivorship. 
. t 
Both the claims ol the widow and K. P. Naicker though 
distinct, depended upon some written agreements entered 
between the predecessors of each by way of compromise, release 
etc. which they alleged had effected complete or partial partition 
of the imparuble estate: 


Held (pei S Fazl Ali, Mehr Chand Mahajan, ane Chandra- 
sekhara Aivar, TT) that the only right lett to the j junior members 


- of the family is, the right to take the estate by'survivorship in. 


case of failure of lineal heirs in the dine of the last zemindar. 
The junior members can neither demand partition of the estate 


D 
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s 
$ + 


nor cari they claim maintenance as of right except on the sitength: . 


EE of custom, nor aré they entitled to possession or enjoyment of 
the’ estate S, rd ub : 


r- ^ f wig 
a 


Li To Riabh theta an impartible es estate has ‘ceased to Pe joint : 
family property for purpose of Succession it is necessary to prove, 
an intention, express or implied, on the part-of the "junior 
members of tlie family to give, up their chance of succession to 


the estate. In’ each” case, it is incumbent on -the plaintiff’ to -~ 


` adduce sdtisfactory ‘grourids - for holding that the joint: owner- 
ship of the defendant's. branch in the estate was determined so” 
that it became the Separate. “property c Gf the last holders’ branch. 
-< -< The test to be applied is ‘whether the facts show a clear intention" 


‘to renounce 6r- surrender any interest’ in the impartible estate , 


. . fora relingüishment ot; “the right of succession ‘and an intention.” 


? 


f 


to- impress upon the’ zeniíndari Hie character of separate pro- 


PPI A n MN NE e dg EI 


. n The right tó bring: about a 1 partition "of an i paxtble- -estate - 
cannot be inferred from. the | power of. alienation that the holder- 


-/.. thereof may Possess. In the case- of an. impartible estate the--'. 


power to divide -it amongst the members does not. exist, though: ,- 


"e. the power im the holder ` to` alienate it is thére and from: the: 


n existence of one: power ‘thie other’ cannot be deduced, as it is des- 
| -iructive of the very ; nature and character of the estate and makes 
it Epa: property capable of ' Partition. "Lx WE 


` 


It is ‘well-setded that Ned Were ‘of a teleade, do not. 
. mean, release of Tights “other than- those then put up and have. 
to be limited to’ the ‘ciréumstances which were in the, contem: * 


BR of the parties when it was executed. puse ERA 


5 » X - - ee 


ut 
` 


e 7 -On the. facts, „the arrangements; by. ag of combrorifjs, : 
* release etc. ‘between ‘members of the family did not CIAR a 
vu partition agane the. membërs of the. Joint family... of 


`~ 


^ 
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Bejoy Chand Patra v, The’ State of West Bengal. 

Criminal’ Procedure Gode (F- 2 1898), Section 237,—A ppli- 
“cabilsty—Charge under Section 307 and conviction under” 
Section 326—Whether legal —Cr. P. C., Section 342, Plea 
of ponen ERORTRGHON undey Fáets to be shown. 


The appellant and the injured person, ‘Kumad Patra, are 
first cousins, and they live in a village called Andaria their 
houses -being only 3 or 4 cubits apart from each other. They 
chad a dispute about a pathway adjoining their houses which 
led to-a.tank, and they quarrelled about it on the Lith July, 
1949. -Two days later, on the 13th July, when Kumad Patra 


was washing his hands at the brink of the village tank the  ' 


appellant came from behind and inflicted on him 17 injuries 
with the result that two of his fingers had to, be amputated and 
a piece of bone had to be extracted from his left thumb. The 
appellant Bejoy Chand Patra was charged under Section 307 of 
the Indian Penal Code, . but the jury returned-a verdict of 
guilty against him under Section 326 of -the Penal Code. and 
the learned Sessions Judge accepting the verdict convicted him 


under that section as aforesaid. The appellant appealed to the , 


High Court at Calcuttà where hís appeal was dismissed and his 
conviction and orneman, sentence were üpheld: 


» Held (per. S. Fail Ali and Viva Bose, H that shale. an 
accused charged under Section 307, Penal Code, ' is convicted 
under Section 326, Penal ‘Code, if on the facts it was open to 
charge the accused alternatively under sections 307 and 326 of 


the Penal Code, the case falls under section 237, Criminal Pro-' 


cedure Códe and the conviétion of the „accused under section 326 
ef thé Penal Code would be proper éven in the absence of a 
charge Under that section. 

To sustain a contention that die. examination of the accused 
under section 342 of the Criminal Procedure Code was not pro- 
per or adequate, it is not sufficient for the accused: merely: to 
"show that he has not been fully examined as: required’ by the 

- section, “but he must also show that ‘such examination has 
materially prejudiced -him. . — po = 


CRIMINAL, 


[1952] 
S. 


C.J n. 


no c. 


Ys 
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Begw v. The Kinig Emperor ) feferred to. — 
uS ! REVIEWS | | a r 
. Master and Servant. - "Vol. (By Basse & Kar, published. 
"by Orient Longmans Ltd —This is the first Volume ofa series 
consisting of'3 volumes. "This book deals with: the law rélating ` i 
to services-in. India in an exhaustive - -manner  The^book will ` 
‘be very: useful for the purpose’ “of the employers. and employe aes 


DU as 
1 i 


"ims well as to the: professional lawyers and fay students, 


/ x, 


. In these days ot rapid industitalianion dud State enterprises 
this book will be very much helpful. This’is written in a very - 
good- and interesting style." We feel that. this book has iu É 
a Jong, felt Want: in the Subject which it deals with: ~ 

; Kema and Éxpéviniente in Ádiotaby 3. Dr. 
^ Kailash Nath Katju. Published by The University of Calcutta. « 
Price Rs. 2/--—This book is a collection of lectures delivered by. : 
_ the renowned author. It is very useful and interesting book 
written in elegant style’ .althrough: It depicts the character of. 
- a litigant and also the Peyehology of certain section, of. Utigants ° 
in Indis. E: ve ; 


= It is an inspiring bob for the junior lawyers who- have jusi . 
started their profession. » 


~ Negotiablé Instruments Aot.—By J S. Minen m i 
--Edn. published -by N. M. Tripathi Ltd. Princess Sireet, : 
Bombay—2, 1952: ^ Price, Rs: 1/81- —The author ‘and his, book 
.néed-no introduction. “This is a very useful book on‘ the: im- 

- portant: subject of. negotiable -instrumenis. The author has 

' spared no pain to make this edition: of-his book. upto date both . 
"in case laws and' notes on each section ol. the Negotiable Insti: 

ment" Act. wel du mt : : 


t 


^ Actreaties on hindi have been, added by way ret appendix i 


L^ to the book which: is really. very- 'helptul ` This is a book which 


can be sed ‘both by the busy lawyers for: ready: reference arid | 
‘also by ‘the law ‘students for ‘the piepeadon D their course... . 
2) (1985) LR. 52. I.A: 191. 7 A X X LR E : M 
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` OUR NEW CHIEF JUSTICE. 
Lc - (ow CF 


-, A 


We offer, our hearty and sincere congratulations to the 


Hon'ble-Mr. Justice Phani Bhusan Chakravartty on his appoint- 
ment ‘to, perform; the duties of the’ Chief Justice of „Calcutta in 
place of the present Chief Justice who is now on leave pre- 
paratory tq^his retirement. His Lordship took his seat on the 
Bench as Chief Justice of West Bengal on- Monday, the 19th 


May, 1952, when telicitations from the different branches of. the 


‘profession were offered to him. -We have no doubt that his 
appointment | as the. permanent Chiet Justiceof West Bengal 
will follow. as. a matter .of course. During the last Seven years 


that. he adorned the Bench as one of the puisne’ judges of this i 


Court, he was distinguished. by his devotion to work, inde- 
pengence, fair mindedness, sweetness of temper and judicial 
acumen., We fee} sure’ that. he will amply ‘justify his: selection 


as the Chief Justice of West Bengal. We'may look forward - 


to a long career of,.usefal work inthe administration- of justice 
in this country. We wish him long life, health and happiness. 


_ NOTES OF CASES, . 


Ral Bamkishore v. Ram Prasad Mishir. 


Right to institute sunt on the basis of a negotiable instiument—Negottable 
Instruments Act, section 37—Indorsement by payee or by the holder 
0) by a duly authorised agent. 3 2 


M 


Held (per Malik C.J., Bind Basni Prasad and F. 


“ 


Bhargava JJ): — e 


` 


eva. 
(1952]- 


A.LR. 


All. 245 F.B. 
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That the right of suit on a promissory noté vests in" the 
person who can give a valid discharge to its maker or acceptor: 
It is not essential for the purpose of. maintaining a suit on the 
basis of promissory note that the plaintiff must on the face of 


‘the instrument'be the payee or the holder in due course. This 


right of the person entitled to the money to institute the suit is 
irrespective of any indorsement-ny the document in his favour 
and is recognised on the basis of the vesting of the ownership 


‘of the money in the plaintiff in the absence of a holder, 


A. was the payee and as such the holder of the* promissory 


, Notes when they were executed. There was a partition decree by 


which the promissory notes were ‘allotted to the share `of his 


brother. B. the. piaintiff. A ioo lost his status as a 
holder; 


5 E ` 
Held that the right to recover the money due under the. 
promissory notes vested in B. The plaintiff's suit was therefore 


. clearly maintainable. . : 00 je 


Á ` 


: Held further that an indorsement to bind the payee as the 
holder of a promissory note,must be made either’ by the payee - 


or the holder himself or by a duly authorised. agent, acting in 
his name under section 27, Negotiable Instruments -Act. 
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